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This Issue 


The interests of readers of the Review—practicing attorneys, teach- 
ers, legal historians, students, and others—necessarily vary. In this 
and forthcoming issues of the 1956 volume, we hope to present a 
sufficient variety of outstanding material to merit the attention of 
each of these groups. 

The first of our articles completes a review of recent developments 
in negligence law in Wisconsin. Having previously considered the 
negligence, causation, and proximate cause questions in his January, 
1955, article, Professor Richard V. Campbell now surveys the areas 
of special duties of persons in certain relations, defenses, imputed 
negligence, and immunities. 

Completing her study of a large law firm, Emily P. Dodge analyzes 
the growth and characteristics of the business of a midwest metro- 
politan law firm. We expect this unique study to be as well received 
as was her March, 1955, study of office procedures in the same firm. 

“The poor are always with us,” even in these times of a prospering 
economy. Some states, however, anxious to avoid having the poor 
with them, have enacted exclusion and removal statutes, and it is 
this legislation which Daniel R. Mandelker critically analyzes in our 
third article. 

Barbara Page returns to our pages with another approach to the 
judicial use of the derogation rule. Upon examination of the use of 
the canon by the Wisconsin court, she finds that the court has rather 
consistently utilized convenient maxims of construction to cloak the 
policy bases of its decisions. 

The use of the subsidy remains an object of wide political and 
economic debate. A useful springboard for discussion of this prob- 
lem is presented in Lewis R. Mill’s quantitative approach to the 
changing patterns in the sources, methods and objects of government 
fiscal aid to private enterprise in Wisconsin. 








Recent Developments of the Law of Negligence 


in Wisconsin---Part Il + 


RicHarp V. CAMPBELL* 
Duties oF Persons IN CERTAIN RELATIONS 
Host-Guest Relation 


Automobile cases 


Common law rules on host-guest liability in automobile cases are 
probably more elaborate in Wisconsin than in any other single state. 
I outlined the basic framework of those rules in an article published 
in 1943.1 The outstanding feature is the sharp distinction between 
limitations on liability independent of consent and those based on con- 
sent.2, Whether both go to the duty issue or not is of primary practical 
importance in relation to pleading and procedure. In any event, they 
should be carefully separated. 

It may seem peculiar but until 1954 none of the pleading and pro- 
cedure issues involved in these cases had been squarely submitted to 
the Wisconsin Supreme Court. In Haugen v. Wittkopf in 1943,3 the 
guest asserted that assumption of risk was an affirmative defense which 
must be raised by the answer. Instead of deciding this issue, the Court 
held that the answer had sufficiently raised the question of assumption 
of risk. It was clear from the opinion that no decision was intended 
on who was obliged to raise the issue. 

The first decision on pleading and procedure in this area is Saxby 
v. Cadigen,* which involved burden of proof of breach of limited 
duty. The jury found the host negligent with respect to management 
and control, but found that he did not fail to exercise the skill and 


+ Part I was published a year ago. See 1955 Wis. L. Rev. 5. The material is now 
complete through the August term, 1954. 

* Professor of Law at the University of Wisconsin; B.A. 1926, LL.B. 1926, Uni- 
versity of Minnesota; J.S.D. 1930, Yale University. Currently visiting Professor of 
Law at Louisiana State University. 

* Campbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. 

* This statement is based on an evaluation of results. Many of the opinions are 
extremely vague on the distinction. See, for example, Olson v. Milwaukee Auto Ins. 
Co., 266 Wis. 106, 62 N.W.2d 549 (1954). 

*242 Wis. 276, 7 N.W.2d 886 (1943). 

* 266 Wis. 391, 63 N.W.2d 820 (1954). 
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judgment he possessed in the management and control of the car. The 
trial court had placed the burden of proof of these items on the guest- 
plaintiff and a third party who was claiming contribution from the 
host. The guest and the third party asserted that the host was the 
one who alleged that he used the skill and ability he possessed. Thus, 
they urged that he had the burden of proof of his own allegation. 
Under Wisconsin host-guest law the duty of the host to the guest 
for the condition of the car and in some respects for the operation of 
the car is less than ordinary care. The major problems have involved 
the operation of the car. Whether you call this rule “limited duty as 
to the condition of the driver,” “not increasing the risk which the 
guest assumes on entering the car,” or “conscientiously exercising the 
skill and judgement which the host possesses,” etc., the issue is the 
same. These are statements of the nature of the fault requirement 
in certain host-guest cases. In situations where there is a full duty 
of ordinary care, the burden is on the plaintiff to prove a breach of 
that duty. Where the duty is a limited one, the burden of proof does 
not change. The Supreme Court ruled that the trial judge correctly 
placed the burden of proof on the guest-plaintiff and the third party. 
Catura v. Romanofsky® also raised a problem of pleading and proof 
in a host-guest situation. The trial judge submitted a question on 
assumption of risk which was answered “no” by the jury. However, 
he finally ruled by law that the guest had assumed the risk and held 
for the defendant. On appeal it was decided that the question on 
assumption of risk should not have been considered because it was 
not in issue. The Supreme Court concluded that assumption of risk 
is an affirmative defense and must be specially pleaded. The plaintiff 
had made timely objection to the introduction of evidence on the 
issue and to the inclusion of the question in the special verdict. 
These 1954 cases should settle the problems of pleading and pro- 
cedure. However, one complication apparently remains. It is a by- 
product of loose terminology. The cases frequently use the term 
“assumption of risk” to describe both forms of limitations of the lia- 
bility of the host—those independent of consent and those based on 
consent. Results would still be reasonably clear except for another 
loose phrase. The decisions often speak of increasing the risks which 
the guest assumes when he enters the vehicle. Some of the trial 
judges are convinced that this means that consent based on knowledge 
of past habits of the driver is a part of the limited duty as to skill of 





* 268 Wis. 11, 66 N.W.2d 693 (1954). 
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the driver. Thus they feel that the guest-plaintiff has the burden on 
this issue. The language in a number of cases seems to support this 
conclusion. The opinion in Catura v. Romanofsky" is silent on the 
question. In fact the implications of that decision are that all limita- 
tions on liability based on the consent of the guest are issues which 
must be raised by the host. Basic doctrine supports this conclusion. 
What difference does it make whether the consent continues because 
of past knowledge or is developed from knowledge secured after the 
guest enters the car? In practical operation the two will be closely 
associated. Past habits of the driver will have to be extremely fixed 
in nature to the knowledge of the guest before consent will occur the 
moment the guest enters the car. 

There may have been room for debate on where to place the bur- 
dent of raising and proving consent or lack of consent by the guest. 
However, this issue has now been settled by the Catura decision. This 
burden is on the host. It is illogical and unwise to distinguish risks 
specifically consented to before entering the vehicle from those con- 
sented to after entering the vehicle. Both are based on exactly the 
same policy considerations and should be handled in the same manner. 

Terminology is the major handicap in the clarification of host-guest 
rules. Our language in the early cases was not helpful. It has been 
nécessary to interpret the law in spite of the language rather than in 
view of the language. Cases in recent years have not substantially 
improved the situation. 

A number of records are available demonstrating the complications 
produced by our terminology. An exam‘nation of one will suffice. 
In London & Lancashire Ind. Co. v. Phoenix Ind. Co.,* the jury found 
the host negligent with respect to speed and control; that such negli- 
gence did not in either respect increase the danger assumed by the 
guests when they entered the car ; that the host’s negligence as to con- 
trol was the result of lack of skill or judgement; that her negligence 
with respect to both speed and control did not continue for such a 
length of time that the guests knew or in the exercise of ordinary 
care should have known of the danger created thereby. The trial 
judge ruled that under the verdict the host was not liable to the 
guests. The opponents naturally urged that negligence as to speed 
automatically increased the danger assumed by the guests when they 





* Duquaine, Submission of Host-Guest Cases, April, 1955 Wis. Bark BULLETIN 9. 
* 268 Wis. 11, 66 N.W.2d 693 (1954). 
*263 Wis. 171, $6 N.W.2d 777 (1953). 
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entered the car.° The Wisconsin decisions fully support this general 
proposition on the duty of a host. The Supreme Court denied the 
contention and upheld the ruling of the trial judge. The result may be 
correct but the problem was unduly complicated by the language in 
the verdict. The real reason the host was not liable to the guests was 
because the Court was convinced that they were fully aware of the 
lack of experience and of the driving habits of the host; that they 
consented to these risks. The Court states that Kauth v. Landsverk’ 
controls. The material facts in that case were similar and it was held 
that the evidence warranted the jury’s finding that the guest assumed 
the risk. The only difficulty with the analogy is that it is not clear 
what the jury thought about assumption of risk here. It was hard to 
decide in view of the awkward form of the questions that the jury 
was required to answer. 

The limited duty rule with respect to operation of a motor vehicle 
in host-guest cases sounded broad when announced in 1926 in Cleary 
v. Eckart.' It took only four years to dissolve this illusion. Poneitow- 
cki v. Harres'? established the basic substantive law. In that case it 
was announced that the duty of the host. to the guest is identical with 
that due third persons. on issues of lookout, speed and “the law of 
the road.” This, proposition has, never been directly questioned by 
later decisions. We may assume that it is settled substantive law. The 
only area where limited duty has really operated has been manage- 
ment and control. In spite of this situation some of the opinions are 
extremely vague. The only explanation is the complicated and actually 
misleading procedure which, has been developed. 

The Poneitowcki opinion itself must assume the major responsibility 
for this cond’tion. In that case the trial judge submitted the issues 
in the same manner as if it had involved another driver or a pedestrian 
instead of a guest in the defendant’s automobile. This was improper 
on the issue of management and control, but the case also included 
issues on speed and lookout. The Supreme Court indicated that the 
trial judge should have used the host-guest language in submitting all 
three issues. It was ruled that the failure to do so was error, although 
it was held that the error was not prejudicial.. Under the substantive 





*The issue in this case arose in an unusual manner. The plaintiff is the host’s 
liability insurer, which made a settlement with the guests for their injuries and 
brings this action for contribution against the liability insurer of the other driver. 
The plaintiff has the unique burden of establishing that its assured was liable to the 


guests. 
224 Wis. 554, 271 N.W. 841 (1937). 
*191 Wis. 114, 210 N.W. 267 (1926). 
* 200 Wis. 504, 228 N.W. 126 (1930). 
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law announced in the case itself, this is wrong. The limited duty 
language should only be used where a limited duty problem is in- 
volved. No harm is likely to be done where the litigation does not 
include a third party, but neither is any useful purpose served. Where 
both a host and another driver are involved, this procedure is ex- 
tremely misleading. If the duty as to particular items of negligence 
is the same, it logically follows that it should be presented in the same 
form. Where different forms are used, the jury is likely to assume 
that the difference means something. In a case like the Poneitowcki 
case, negligence as to management and control by the host should 
have been presented to the jury in the limited duty form. However, 
it should have been ruled that the trial judge was correct in his pre- 
sentation of speed and lookout. On those two items of negligence, 
the duty of the host to the guest is the same as his duty to third per- 
sons. 

In the field of management and control, the limited duty rule is 
significant. It should be made clear to the jury in some manner that 
the host’s duty on this item is less than ordinary care. There was a 
period when there was some doubt about this where the driver had 
substantial experience. This doubt was removed by Culver v. Webb.* 
The trial judge presented that case in a straight negligence pattern. 
The guest alleged that the host was negligent with respect to speed, 
lookout, and management and control. However, it was held that 
the only evidence sufficient to sustain a finding of negligence related 
to management and control. The host was an experienced driver; 
nevertheless, it was held prejudicial error not to frame the verdict 
in a form consistent with the limited responsibility of a host to his 
guest. 

In Saxby v. Cadigen, the jury found H negligent with respect 
to management and control but found that he did not fail to exercise 
the skill and judgment he possessed in management and control. G 
contended that the evidence was insufficient to support the latter find- 
ing; that the driver was an experienced driver; that he had operated 
a car in all kinds of weather and road conditions ; that since the jury 
found him negligent as to management and control it followed that 
he did not measure up to his experience. In holding that G’s con- 
tention was without merit, the Court emphasized that the driver was 
only 19 years old at the time of the accident. 

Walter v. Shemon"® involved a collision with a deer. This caused 

* 244 Wis. 478, 12 N.W.2d 731 (1944). 


* 266 Wis. 391, 63 N.W.2d 820 (1954). 
“ 267 Wis. 424, 66 N.W.2d 160 (1954). 
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H’s car to veer to the left and strike a car approaching from the 
other direction. The jury found no causal negligence by H with re- 
spect to lookout or position on the highway. G insisted that a ques- 
tion should have been submitted on negligence in management and 
control by H. The Supreme Court agreed with G’s contention. The 
opinion stated the usual host-guest limited duty rules. However, a 
serious question is raised by one sentence. The Court said: “These 
rules do not, however, relieve the host from exercising what ordinary 
care requires unde: the circumstances for the safety of his guest.’?* 
This is an odd statement. A dissenting justice took the position that 
allowing the jury to pass on the host's judgement here is““tantamount 
to requiring of a driver the same duty to a guest as that which he owes 
to other users of the highway.”"” It is well settled that the duty of 
host to guest is a limited one in the area of management and control. 
It should be safe to assume that the majority did not mean what it 
said. It apparently was an inadvertent remark. The real disagreement 
in the case was on the sufficiency of the evidence to take the limited 
duty issue to the jury. 

Assumption of risk based on consent by the guest will be discussed 
later under defenses."* ' 


Airplane cases 


Few airplanes were privately owned and used for social purposes 
prior to World War II. The situation has changed in recent years. 
We may expect an increasing number of accidents in this field. The 
problem was presented to our Supreme Court for the first and only 
time in 1953.2® The trial court applied the host-guest rules which 
had been developed in automobile cases: The Supreme Court approved 
this presentation. 


Owners and Occupiers of Land 


Adult trespassers 


The limited duty of a possessor of land to a trespasser is well 
settled. The rule has been softened over the years but it still retains 
some vitality. It was utilized in 1947 in disposing of an unusual case.” 
D1 owned a building known as The Friendly Tavern. He entered 





* Id. at 428, 66 N.W.2d at 162. 

* Id. at 429, 66 N.W.2d at 163. 

See page 21 infra. 

*” Maxwell v. Fink, 264 Wis. 106, 58 N.W.2d 415 (1953). 

* Harder v. Maloney, 250 Wis. 233, 26 N.W.2d 830 (1947). 
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into a contract with D2 to fumigate the building in order to destroy 
certain noxious insects. The building was vacated, large warning 
posters were displayed in conspicuous places, and the windows and 
doors were taped. P entered and helped himself to a bottle of ver- 
mouth. He was overcome by cyanide gas, the fumigating agent, be- 
fore he was able to leave and this caused his death. The jury found 
D2 negligent in failing to protect against public entry into the build- 
ing. It also found P negligent as to lookout and allocated the negli- 
gence at 75 per cent to D2 and 25 per cent to P. P also attempted 
to hold D1 under the Safe Place Statute. The Supreme Court ruled 
that P was a trespasser and ordered judgment in favor of both de- 
fendants. Irrespective of limitations on the duty because of the re- 
lation, the. evidence in support of a finding of negligence was ex- 
tremely weak. The only tangible charge was that the door used by 
P was unlocked. On the other hand, the posted signs gave clear 
warning of the hazard and the door was taped. . 

A case where the trespasser rule was more vital was presented in 
1951.2 The action was based on D’s negligence. in the operation of 
her car. D’s answer asserted that she was backing out of her drive- 
way ; that P had his ladder against the house of a,neighbor but on D’s 
driveway; that P was a trespasser. The Supreme Court ruled that 
the answer stated a valid defense. 


Infant trespassers—attractive nuisance doctrine 


A substantial majority of our courts have felt that young children 
who are trespassing should be given protection under circumstances 
where this would be denied in the case of an adult. Wisconsin was 
inconsistent on this point in its early cases. It finally adopted the 
“attractive nuisance” rule in 1934.2? Cases since that time have been 
concerned with the content and application of the rule. 

The distinctive feature of this treatment of young children is its 
manipulation of the general rules of duty. If this had been kept in 
focus, much of the confusion which has developed throughout the 
country would have been avoided. Instead we have insisted on cover- 
ing the entire law suit by a misleading term—“attractive nuisance.” 
Thus, the affirmative use of this label assumes that the plaintiff has 
won on all points—duty, breach, causation and defenses. The issues 
of the negligence law suit are sufficiently complex under orthodox 





™ Nalepinski v. Durner, 259 Wis. 583, 49 N.W.2d 601.(1951). 
™ Angelier v. Red Star Yeast & Products Co., 215 Wis. 47, 254 N.W. 351 (1934). 
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treatment. We should anticipate trouble where we jumble them 
unnecessarily. 

The opinion in Coffey v. Oscar Mayer & Company® shows what 
happens. It involved several children playing on and about an ice 
truck on a public street. The driver ordered them off and they had 
apparently complied fully with his order. However, a child of tender 
years had returned without the driver’s knowledge. When the truck 
started, the child fell therefrom and was killed. The Supreme Court 
held that an ordinary ice truck used for distribution of an owner’s 
product is not an “attractive nu‘sance.” The Court continued, “and 
that the duty which the driver of the defendant Oscar Mayer & 
Company’s truck owed the children in question was that of ordinary 
care.”** There is a clear implication in this analysis that the “attrac- 
tive nuisance” doctrine is not a negligence rule; that it establishes 
some form of absolute liability. Wisconsin cases do not support such 
a conclusion. The real point is obscured by the form of the state- 
ment. ‘The child trespasser on a vehicle in the public street does not 
need the “attractive riuisance” doctrine. While Wisconsin viewed 
that doctrine with disfavor,” he was held entitled to protection by 
the rule of reasonable care. The trespassing child on land was not 
given such protection. It would be extremely odd if the situation has 
now completely reversed; if the trespassing child on private land is 
given greater protection than the child trespassing on an object it in 
the public street. 

The decision in the Coffey case is correct. There was no evidence 
of negligence, even granting the duty of the driver of the truck to 
anticipate childish impulses. The duty is the same as if we had an 
“attractive nuisance” situation. There was no breach of the duty. 

In Gear v. General Casualty Ins. Co.,%* D was washing a car in her 
driveway. The vehicle was in gear with the key in the ignition. P, a 
four year old child, and other children, were playing on the driveway 
as they were accustomed to do. P asked permission to get into the 
car but D refused. A short time later P reached the ignition key 
before D was aware of his actions and was severely injured when the 
vehicle moved. The Supreme Court again ruled that the motor ve- 
hicle ‘is not an “attractive nuisance.” Nevertheless, it was held that 
without engaging in “hairsplitting definitions” on the exact status of 
the child, the duty that D owed was that of ordinary care. It was de- 

™ 252 Wis. 473, 32 N.W.2d 235 (1948). 

™ Id. at 479, 32 N.W.2d at 238. 


™* Note, 1949 Wis. L: Rev. 598. 
* 263 Wis. 261, 57 N.W.2d 340 (1953). 
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cided that there was no evidence of negligence by D and judgment 
was entered in her favor. 

This is similar to the Coffey?" case on the major point of substance. 
The child received the same degree of protection that he is entitled to 
in an “attractive nuisance” situation—reasonable care. It is because 
the plaintiff was unable to prove lack of reasonable care that the law 
suit failed, and for no other reason. The “attractive nuisance” blanket 
should never be allowed to obscure the fault requirement.” 

The true nature of the doctrine is demonstrated by the record in 
Flamingo v. Waukesha. The city owned certain land. When it 
cleared the snow from the streets, it dumped it on this property. This 
developed a shelf of ice overhanging the river. P, ten years of age, 
was playing on this shelf when it gave way and he dropped into the 
river. D’s demurrer to the complaint was sustained. P urged that 
the condition was an “attractive nuisance.” The Court decided that 
the doctrine did not apply because the city was engaged in a govern- 
mental function. Under such circumstances, the city is liable only for 
a nuisance in fact.*° Its immunity cannot be avoided by the label 
“attractive nuisance.” As stated in a concurring opinion in the case,** 
“Tt therefore seems clear that liability for an attractive nuisance is 
but a phase of the liability for negligence.” 

When the municipality operates in a proprietary capacity, it is. sub- 
ject to the same rules. of liability for negligence as is a nonpublic 
agency. In Britten v. Eau Claire,®* the city had used a tractor with 
scraper to cut sidewalk and boulevard grades. When the day’s work 
was completed, this tractor was parked in a vacant lot. Children, in- 
cluding P, played on this equipment and P was injured by the fall of 
a gate connected with the scraper. It appeared that D’s employees 
were aware that children played about this equipment. The jury 
found 80 per cent negligence by D and 20 per cent negligence by P. 
The principal argument of D was that it is immune because perform- 
ing a governmental function. The Court indicated its lack of sym- 
pathy with the immunity rule but held that any change must be made 
by legislation. In view of the weak foundation for the rule, the 

* Coffey v. Oscar Mayer & Co., 252 Wis. 473 32 N.W.2d 235 (1948). 

™See also Brophy v. Milwaukee E. R. & T. Co., 251 Wis. 558, 30 N.W.2d 76 
Om Wis. 219, SS N.W.2d 24 (1952). 

“The city may still escape liability for a nuisance in fact while carrying on a 
governmental function by showing that the injury was suffered under circumstances 
where the relation of governor and governed existed between the municipality and 
the party injured. 

; v. Waukesha, 262 Wis. at 228, 5S N.W.2d at 29. 

” 260 Wis. 382, 51 N.W.2d 30 (1952). 
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Court decided that it should not be extended beyond its present 
boundaries. It was ruled that when the city parked its equipment at 
the completion of the day’s work, it was functioning in a proprietary 
fashion and liable for an “attractive nuisance.” In explaining what 
the doctrine means, the Court said, “One who leaves an instrumental- 
ity on premises where children have a right to be or where children 
by reason of their childish instincts are likely for some apparent rea- 
son to be attracted, must exercise ordinary care under all the circum- 
stances to prevent injury to children.” It is interesting to compare 
the Britten®* case with the Coffey*4 and Gear*® cases. In all three 
cases a child was injured playing on or about a motor vehicle. In all 
three the duty was held to be ordinary care under all the facts and 
circumstances of the particular case. This duty was imposed in the 
Coffey and Gear cases without the benefit of the “attractive nuisance” 
doctrine. In the Britten case it was imposed by the “attractive nui- 
sance” doctrine. In each case the issue was the same—was the de- 
fendant negligent? In the Coffey and Gear cases it was held that 
there was no evidence of negligence for the jury. In the Britten case 
it was held that the evidence justified the jury’s finding that the de- 
fendant was negligent. 

The tendency to blanket the whole case with the phrase “attractive 
nuisance” somewhat obscures the real issues involved. The plaintiff’s 
claim may fail for any one of several distinct reasons. The child may 
be too old for special treatment; the defendant may have no reason 
to expect children in the vicinity; the defendant may be free from 
negligence; the child may have assumed the risk; or the child may 
be guilty of at least 50 per cent of the total negligence. The general 
conclusion that the “attractive nuisance” doctrine is not applicable 
on the facts of the particular case disposes of that case but is a diffi- 
cult precedent to evaluate.*¢ 

In Brady v. Chicago and N. W. R. Co.,*" a boy, age 9, fell from 
D’s bridge into the river. His companion, age 13, jumped in after 
him. Both boys drowned. In the action for the death of the 13 year 
old, counsel for the plaintiff stressed the “rescue rule.” The Supreme 
Court decided that there was no breach of duty to the nine year old. 





* Ibid. 

™ Coffey v. Oscar Mayer & Co., 252 Wis. 473, 32 N.W.2d 235 (1948). 

* Gear v. General Casualty Ins. Co., 263 Wis. 261, 57 N.W.2d 340 (1953). 

™ See, for example, James v. Wisconsin Power & Light Co., 266 Wis. 290, 63 N.W. 
2d 116 (1954) (probably either no negligence by D or assumption of risk by P); 

. Chicago & N. W. R. Co., 265 Wis. 618, 62 N.W.2d 415 (1954) (probably as- 

sumption of risk by P). 

* 265 Wis. 618, 62 N.W.2d 415 (1954). 
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It was next ruled that where the defendant did not breach a duty 
which it owed to the person being rescued, there was no breach of 
duty to the rescuer. 

The “attractive nuisance” doctrine is framed in terms of artificial 
conditions.** In Larson v. Equity Cooperative Elevator Co.,®* we 
indicated that we really mean this. Why an arbitrary distinction 
should be drawn between “artificial” and “natural” conditions is not 
readily apparent. It is certain that children of the tender years re- 
quired for the application of the doctrine are not in a position to give 
attention to this distinction. If “attractive nisance” law is properly 
administered, the property owner has adequate safeguards against 
undue liability. The doctrine is based on humanitarian principles. 
The requirement of an “artificial” condition totally disregards those 
principles. It should be discarded when the proper case is presented. 


Manufacturers and Vendors of Chattels 


The shaky foundation of the general rule which limited the liability 
of a manufacturer for negligence to persons in privity of contract was 
fully exposed by Judge Cardozo in his famous opinion in MacPher- 
son v. Buick Motor Co.* Wisconsin indicated a complete acceptance 
of this view in 1928 in Flies v. Fox Bros. Buick Co.“ Nevertheless, 
the exact impact of this change has taken time. A full duty of rea- 
sonable care is the only logical conclusion, but the stilted language of 
the earlier period has not been completely eliminated.** However, it 
is apparent that it is language only. The earlier meaning of the lan- 
guage has changed. 

The last remaining concrete trouble spot was the phrase “life and 
limb.” This was precise. It was obvious that someday its signifi- 
cance would have to be settled. As early as 1932, our Supreme Court 
decided that at least where the article, if negligently manufactured, 
will be dangerous to life and limb, responsibility extends to property 
damage.** This ruling left open the question of the nature of the 
duty where property only is endangered. Cohan v. Associated Fur 


™ Angelier v. Red Star Yeast & Products Co., 215 Wis. 47, 254 N.W. 351 (1934); 
Nechodomu v. Lindstrom, 269 Wis. 455, 69 N.W.2d 608 (1955); RESTATEMENT, 
Torts § 339 (1934). 

* 248 Wis. 132, 21 N.W.2d 253 (1946). 
“217 N. Y. 382, 111 NE. 1050 (1916). 


“196 Wis. 196, 218 N.W. 855 (1928). 
“ Yaun v. Allis-Chalmers Mfg. Co., 253 Wis. 558, 34 N.W.2d 853 (1948) (decision 


a Se Se cae a tee 


negligence on its part). 
y a. Marsh Wood Products Co. v. Babcock & Wilcox Co., 207 Wis. 209, 240 N.W. 392 
193 
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Farms, Inc.“* was decided in 1952. The action was for the death of 
mink due to a feed mixture containing contaminated pork livers. The 
language of the opinion is unnecessarily vague, but several features 
indicate that the Court meant to recognize a duty of reasonable care 
irrespective of any danger to life or limb. First, the food was de- 
signed for animals only and created no danger to a person unless it 
was completely misused. Second, the Court implies that it is expand- 
ing the proposition announced in the 1932 case. Thus, the phrase 
“life and limb” should be deleted from the statement of our rule. We 
should recognize that it is now the law that a manufacturer has a full 
duty of reasonable care toward both persons and property endangered 
by his products. The case should be handled like any other negli- 
gence case. The manufacturer is sufficiently protected by an orderly 
administration of the usual issues of negligence, proximate cause and 
defenses, 

Breach of warranty was also urged against the processor in the 
Cohan case.*® Wisconsin took an extremely strict position on the 
priv'ty requirement in the warranty action in a case presented in 
1927.4* The plaintiff in that case was a member of a group who had 
stopped for ham sandwiches at the defendant’s establishment. She 
claimed that the meat was unwholesome and that she was injured 
thereby. Recovery in warranty was denied on the ground that she was 
not the actual purchaser of the article.** The court disposed of the war- 
ranty claim in the Cohan* case by citing the 1927*° case with approval. 

In Pokrajac v. Wade Motors, Inc.,®° P was interested in a second- 
hand car owned by D. He decided to buy it and signed a contract to 
take the car as-is with no guaranty as to condition. P had made some 
objection to the condition of the brakes. While driving at about 55 
miles per hour, he lost control because of a failure of the brakes and 
was injured. The verdict was in favor of P. In support of this re- 
sult P relied on Flies v. Fox Bros. Buick Co.®! That case held the 
seller where defective brakes caused injury to a pedestrian. The seller 
there had represented that the car was completely reconditioned. The 
opinion emphasized this feature and referred to the analogy of a 





“261 Wis. 584, 53 N.W.2d 788 (1952). 
* Ibid 


“ Prinsen v. Russos, 194 Wis. 142, 215 N.W. 905 (1927). 
“ The plaintiff was unable to recover in negligence because the jury found that the 
defendant was not negligent. 
® Cohan v. Associated Fur Farms, Inc., 261 Wis. 584, 53 N.W.2d 788 (1952). 
 Prinsen v. Russos, 194 Wis. 142, 21S NW. 905 (1927). 
” 266 Wis. 398, 63 N.W.2d 720 (1984), 
™ 196 Wis. 196, 218 N.W. 855 (1928). 








16 WISCONSIN LAW REVIEW [Vol. 1956. 


manfuacturer. The Pokrajac®? case is silent on this distinction. It 
implies that if a third party had been injured he would have been. 
able to recover for negligence by D as to the condition of the brakes. 
The terms of the contract were held to require judgment in favor 
of D in the action by the purchaser. The Court stated that usually 
the seller has a duty of reasonable care to deliver to the buyer an 
article safe for the purpose intended but that between them this duty 
may be modified by agreement. You may buy a secondhand article 
at your own risk if you want to do so. It was held that this is ex- 
actly what P did under the terms of the contract in this case. 


Parents 


It is well settled common law that parents are not vicariously liable 
for the torts of their children—young or old. It is equally clear that 
the relation of parent does entail certain burdens connected with the 
dangerous acts of unemancipated sons and daughters. The parent 
has a duty of reasonable care to control his minor children.** The 
duty is not limited to the father but also extends to the mother.® 
The problem arises in various situations. In a 1948 case the defend- 
ants’ 14 year old child injured another child by shooting an arrow.®® 
In a 1954 case, an air rifle in the hands of a 14 year old caused the 
damage.** In both cases, the decision was in favor of the parent on 
the ground that breach of his duty was not established under the evi- 
dence. 

In Treptow v. Rufledt,” it was urged that this principle applied in 
the case of a 33 year old son where he was mentally incompetent and 
released in the custody of his father. The plaintiff’s intestate was 
shot and killed by the son who was deer hunting with a high-powered 
rifle. A decision on the nature of the duty was by-passed; the Su- 
preme Court held that in any event the evidence failed to justify a 
finding of negligence by the father in controlling his son. 

A father’s negligence in the control of his child was presented in 
an unusual setting in Statz v. Pohl.* The father, F, was driving an 
automobile. His daughter, age 10, was in the front seat with him. 
His sons, ages 5 and 7, were alone in the rear seat. The 5 year old 





™ Pokrajac v. Wade Motors, Inc., 266 Wis. 398, 63 N.W.2d 720 (1954). 
oa v. Morris, 252 Wis. 460, 32 N.W.2d 239 (1948). 


* Ibid. 

* Pawlak v. Mayer, 266 Wis. 55, 62 N.W.2d 572 (1954). 
* 254 Wis. 534, 36 N.W.2d 681 (1949). 

™ 266 Wis. 23, 62 N.W.2d 556 (1954). 
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fell out of the rear door. F brought his car to an abrupt stop. A car 
behind him driven by T was able to avoid the child but collided with 
F’s car. On the comparison of negligence by the two drivers, the 
negligence of F in the control of the actions of his son was included 
as one of the items. The Supreme Court approved this solution in 
view of the duty of a father. The decision apparently is based on the 
theory that a small child alone in the back seat is a hazard to other 
users of the highway because his thoughtless actions are likely to 
produce various traffic risks of the kind that developed here. Thus, it 
should not matter in this case whether the driver was the father of 
the five year old child or not. His duties as the operator of an auto- 
mobile should impose similar responsibility of the exercise of due 
care to control young passengers in his car where their actions are 
likely to endanger other users of the highway. 


Teachers in Public Schools 


A teacher in the public schools is not immune from personal lia- 
bility in tort under the common law. His duty is clear. He is not 
an insurer but he is responsible for injury to his pupils caused by his 
negligence.®® The discussion provoked by a recent case on this sub- 
ject in Wisconsin indicates that this rule has not been fully appreciated 
in teaching circles. A boy, age 15 years 9 months, was injured by 
burns from an allegedly uncorked bottle of acid which spilled upon 
him. The jury returned a verdict favorable to the injured pupil. 
The trial judge entered judgment nothwithstanding the verdict and 
dismissed the complaint. The Supreme Court sustained this dis- 
position of the case on the ground that as a matter of law the pupil 
failed to prove any negligence by the teacher. Two justices concurred 
on the theory that as a matter of law the negligence of the pupil was 
at least as great, if not greater, than that of the teacher. One justice 
dissented. He felt that judgment should have been entered for the 
plaintiff on the verdict. 

This general subject is discussed fully in a comment in this Law 
Review.® 





be a v. Wittemann, 266 Wis. 17, 62 N.W.2d 386 (1954). 
id. 
™ The jury divided the causal negligence as follows: defendant, 55%; and plaintiff, 
45%. 
Comment, Teacher Liability for Negligent Conduct in the Course of Employ- 
ment, p. 130 infra. 
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Gas Companies 


The duty of a gas company when service has been discontinued 
was involved in Shaw v. Wisconsin Power & Light Co. Gas had 
not been used on the premises fo: 18 years. The meter had been 
taken off the pipe but the gas had not been shut off at the curb and 
remained in the pipes beneath said premises. The house sagged upon 
one of the pipes, causing it to break. The gas escaped, seeped through 
the floor into the house and caused the death of several persons asleep 
therein. It was held that the failure to cut off the gas at the street 
was not negligence per se; that there was some obligation of inspec- 
tion but that it was limited to the condition of the pipes; that any 
additional obligations are based on express knowledge of danger. 
The Court said, “Any other rule would necessitate the examination 
at frequent intervals of all buildings in which gas is used. It would 
be a practical impossibility.”** Three justices dissented. They felt 
that a rule should be adopted that would require a gas company, when 
service is discontinued, either to shut the gas off at the main or at 
the curb or take aimost complete responsibility for the results. Of 
course, this rule was not recommended in cases of a temporary dis- 
continuance of service. 

In Weber v. Interstate Light & Power Co., the company had 
notice that gas might be escaping. Judgement on the verdict in favor 
of the plaintiff was affirmed. The opinion emphasized the dangerous 
nature of gas and the high degree of care imposed on those distribut- 
ing it. 

Telephone Companies 

The duty of a telephone company to exercise reasonable care in 
receiving, transmitting and delivering messages between telephones 
entitled to service is well settled under the law of Wisconsin, especially 
as implemented by our statutes.®’ A problem not solved by this gen- 
eral rule is the obligation of the company to render special services in 
cases where it receives notice of an emergency. The case of Boldig 
v. Urban Telephone Co.® might have raised such a question. A party 
reached the telephone company’s operator by phone and asked for 
the fire department. The operator refused to make the connection on 





* 256 Wis. 176, 40 N.W.2d 498 (1949). 

“ Id. at 179, 40 N.W.2d at 500. 

“Id. at 180, 40 N.W.2d at 500. 

“268 Wis. 479, 68 N.W.2d 39 (1955). 

o Poldie v. Urban Telephone Co., 224 Wis. 93, 271 N.W. 88 (1937). 
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the ground that the phone was not entitled to service. It was found 
that she was mistaken on the facts; the phone was entitled to service. 
If she had been right, the problem of special obligation in view of 
the fire emergency would have been presented. 

Christenson & Arndt, Inc. v. Wisconsin Tel. Co.® required some 
consideration of the problem. The issue arose on an order of the 
trial court sustaining D Telephone Company’s demurrer to the com- 
plaint. Three telephone calls were involved. It was alleged that (1) 
an unnamed person reached the operator and notified her of the fire, 
but that she failed to contact the fire department and (2) that one 
of the plaintiffs attempted to make two calls relating to the fire from 
a nearby hotel; that there was undue delay in his first call and he 
was unable to contact the operator for his second call. D Telephone 
Company relied heavily on a strict “privity of contract” rule. This 
view has some support in a few jurisdictions. Our Supreme Court 
might properly have decided that such a doctrine is unsound in prin- 
ciple and should not be adopted in Wisconsin no matter how many 
jurisdictions follow it. However, the Court implied that it might be 
correct common law tort theory by ruling that our special statutes on 
the liability of telephone and telegraph companies have not abrogated 
the contract liability but have introduced a liability in tort as well. 
The Court continued, “Even so, the duty of a telephone company is 
ordinarily limited to making a connection between phones without 
unreasonable delay. It is not under obligation to render special ser- 
vices or transmit messages except in cases where it has undertaken 
so to do. Its duties and obligations will depend upon the facts and 
circumstances in each case.””° It was held that the complaint in the 
instant case stated a cause of action. 


Maintenance of Public Sidewalks 


The duty to maintain public highways, including sidewalks, in rea- 
sonably safe condition is established by our statutes.77 The major 
problems arise in relation to the sufficiency of the evidence of breach. 
Several specialized questions of this nature have been presented. 

Pias v. Racine" raised the question whether there is an absolute 
rule on the number of inches in a depression in a sidewalk before it 





© 264 Wis. 238, 58 N.W.2d 682 (1953). 

Id. at 243, 58 N.W.2d at 684. Italics are mine. 

™ Wis. Stat. § 81.15 (1953). See Morley v. Reedsburg, 211 Wis. 504, 248 N.W. 
431 (1933). 

™ 263 Wis. 504, 58 N.W.2d 67 (1953). 
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is actionable under the statute. The Supreme Court was not impressed 
by this idea. It ruled that inches constitute only one factor; that in 
most instances insufficiency is a question for the jury. In the instant 
case involving a depression of 17% inches, together with other con- 
ditions and circumstances, a jury finding against the defendant city 
was sustained. The Court distinguished an earlier case where a differ- 
ence of 23 inches was held not actionable.”* 

In this climate, snow and ice on the sidewalk constitute major haz- 
ards in the winter. The statute limits liability of municipal corpor- 
ations in such cases to instances where the accumulation has existed 
for three weeks or longer. A slippery condition caused by ice forming 
evenly or substantially so, is not considered actionable.* It was 
recently urged that under no circumstances could an action be main- 
tained against a municipality for a natural accumulation of snow and 
ice, rough or even, in the absence of structural defects in the side- 
walk."*> The Supreme Court held that the decisions do not support 
this contention. The opinion suggests an analogy—that in order for 
ice and snow to constitute a defect under the statute they must take 
a form which would be a structural defect if it were a part of the 
sidewalk itself. Even where the surface is rough and ridged, dis- 
tinctions have been drawn between slipping and tripping.”® 

Conditions have changed since the early authorities on this sub- 
ject. What would once have been an unreasonable burden on a 
municipality in protecting the public from snow and ice on the streets, 
is not necessarily so today. A dissenting opinion in a 1949 case em- 
phasizes the expanded use of chemicals and other articles for removal 
of ice or protection from its hazards."* 


The “Good Samaritan” 


The “good samaritan” has his problems in the courtroom. This is 
not the place for an elaborate discussion of the rights and responsi- 
bilities of one who comes to the rescue of a fellow man. However, 
one case should be mentioned. It applies the usual rule that the rescuer 
owes a duty of reasonable care to the person rescued for his affirmative 
acts, but the fact situation is unusual.”® D, a motorist, found another 
car in the ditch. By a strange coincidence the person in trouble was 





™ McCormick v. Racine, 227 Wis. 33, 277 N.W. 646 (1938). 
™ Trobaugh v. Milwaukee, 265 Wis. 475, 61 N.W.2d 866 (1953). 
Ibid 


* Thomas v. Appleton, 256 Wis. 163, 40 N.W.2d 575 (1949). 
™ Id. at 167, 40 N.W.2d at 576. 
™ Krueger v. Shufeldt, 253 Wis. 192, 33 N.W.2d 227 (1948). 
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his son, P. D succeeded in pulling the car out of the ditch. Both 
drivers got out of their cars. Another motorist, T, struck P, causing 
his death. The jury found T, D and P negligent and divided the 
negligence as follows: T, 70 per cent; D, 20 per cent; and P, 10 per 
cent. D’s negligence was in respect to the position of his automobile 
on the highway, taking into consideration the position of P’s automo- 
bile on the highway. It was held that D was responsible to P under 
the verdict. 


DEFENSES 
Comparative Negligence 


Fifty per cent bar rule 


The unusual feature of Wisconsin’s comparative negligence law 
is its retention of the bar rule where the claimant is guilty of 50 per 
cent negligence or more.”® This is a misfit in a system designed to 
distribute responsibility according to degrees of fault. It should be 
discarded. However, the law exists under legislation. The Supreme 
Court is bound to administer the rule established by the legislature. 
Many cases have been presented to the Supreme Court in the last ten 
years on this issue. It will continue to be a fertile source of litigation 
as long as the present law is unchanged. It is not profitable to examine 
this mass of cases in detail. Rules of thumb are not available.®° It 
is natural that minds differ on when to decide by law that a plaintiff 
is 50 per cent or more negligent. By and large the issue has been 
well handled by our Supreme Court. The fault is not in the admin- 
istration of the law; it is in the law itself. The plaintiff should never 
be barred by contributory negligence. 


Concurrent and independent negligence of several parties 


The Supreme Court has rarely been required to develop the prob- 
lem of comparative negligence in situations involving the concurrent 
and independent negligence of several parties. The law on this sub- 
ject was established in 1934 in Walker v. Kroger Grocery & Baking 
Co.81 My analysis of that case is in print®? and will not be repeated 


here. 
The views announced in the Walker®* case were applied in a brief 





” Wis. Stat. § 331.045 (1953). 

* Campbell. Ten Years of Comparative Negligence, 1941 Wrs. L. Rev. 289 at 290. 
™ 214 Wis. 519, 252 N.W. 721 (1934). 

* Campbell, Ten Years of Comparative Negligence, 1941 Wis. L. Rev. 289 at 294. 
*™ Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934). 
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opinion in 1949.84 Three drivers were involved. The jury allocated 
the negligence as follows: T, 25 per cent; L, 25 per cent; and K, 50 
per cent. It was apparent that under these findings the negligence 
of K was greater than that of either T or L. Thus, each of them 
was held entitled to recover his full damages from K except as re- 
duced by his 25 per cent personal negligence. Of course, K was not 
entitled to any recovery. 


Wrongful death cases 


a. Maximum recovery—In Mueller v. Silver Fleet Trucking Co. 
the jury assessed damages, in an action under the wrongful death 
statute, far in excess of the statutory maximum. It also found that 
the deceased was responsible for ten per cent of the total negligence 
causing his death. The trial judge reduced the damages to the maxi- 
mum and then deducted an additional ten per cent for the negligence 
of the deceased. The Supreme Court held that this was error; that 
the death statute limited total recovery only; that the ten per cent 
should have been deducted first. Under the verdict, the plaintiff was 
entitled to recover the full statutory maximum.*® 

The legislature promptly changed the wording of the statute.®" 
It adopted the rule applied by the trial judge. 

b. Suit by parents—Parents are under a duty of reasonable care 
to protect their young children. This is a duty of parenthood, not 
of fatherhood more than motherhood.** The duty is not divisible al- 
though there may be situations where only one parent has breached 
the duty. Thus, where a child was killed while riding with his mother 
by her negligence and the negligence of the driver of another motor 
vehicle, the mother’s negligence was not imputed to the father. He 
was entitled to recover his full share from the other driver; the 
mother’s share in such a case is reduced by the degree of her negli- 
gence or barred if she is 50 per cent or more negligent.*® 

In Reber v. Hanson,” a child was killed by D’s truck while play- 
ing in the driveway of a cheese factory operated by his parents. The 
jury found D 25 per cent negligent and the father and mother 75 
per cent negligent. It was held that the trial judge properly con- 





™“ Kirchen v. Tisler, 255 Wis. 208, 38 N.W.2d 514 (1949). 
254 Wis. 458, 37 N.W.2d 66 (1949). 
“Three Justices dissented in part. Jd. at 470, 472, 37 N.W.2d at 71, 72. 
* Wis. Laws 1949, c. 548; Wis. Srar. § 331.04 (7) (1953). 
, Reber v. Hanson, 260 Wis. 632, 51 N.W.2d SOS (1952). 
* Hansberry v. Dunn, 230 Wis. 626, 284 N.W. 556 (1939). 
* 260 Wis. 632, 51 N.W.2d 505 (1952). 
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sidered the negligence of the parents as a unit for purposes of com- 
parison with D. The Court suggests an extreme example; a case 
where two parents sit idly by on the porch and watch their small 
child wander in the street where he is hit and killed by a motor ve- 
hicle; where the jury finds 40 per cent negligence by the driver and 
30 per cent negligence by each parent. Unless the negligence of the 
parents is considered as a unit, each would recover in such a case under 
our comparative negligence law. 


Railroad crossing accidents 


The Wisconsin legislature passed a type of comparative negligence 
law for railroad crossing accidents long before the 1931 act. This 
statute provided that in an action against a railroad for personal in- 
juries or death caused by the failure of the railroad to comply with 
certain statutory provisions, the fact that the person injured or killed 
was guilty of a slight want of ordinary care contributing to his injury 
or death, shall not bar a recovery.*! In a 1934 case it was implied 
that where the plaintiff could bring his action under this statute, he 
could still recover 100 per cent.*? Where his negligence was more 
than a slight want of ordinary care, his recovery was governed by 
the 1931 comparative negligence law. In Carr v. Chicago & N.W.R. 
Co.,*8 in 1950, the Supreme Court indicated that the earlier analysis 
was wrong; that the railroad crossing statute was repealed by impli- 
cation by the 1931 law. 

Any remaining doubts on the subject were removed by the action 
of the legislature in 1951. The special railroad crossing comparative 
negligence law was repealed.™ 


Procedure where verdict inconsistent 


Where the answer of a jury on the comparative negligence issue 
is inconsistent with one or more of its other answers, serious prac- 
tical problems arise. The views expressed by the Supreme Court on 
this subject at different times have not always been identical. This 
was recognized by an opinion in 1954 in Statz v. Pohl. The court 
decided to organize and summarize its views in certain areas for the 





™ Wis. Stat. § 192.29(6) (1949). 

® Hammer v. Minneapolis, St. P. & S. S. M. R. Co., 216 Wis. 7, 255 N.W. 124 
(1934). 

* 257 Wis. 315, 43 N.W.2d 461 (1950). 

* Wis. Laws 1951, c. 199, repealing § 192.29(6) of the statutes. 

* 266 Wis. 23, 62 N.W.2d 556, 63 N.W.2d 711 (1954). 
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guidance of the profession. The Court said,® “(1) If the issue of 
causal negligence is for the jury and the party inquired about is ex- 
onerated but the jury in its comparison of negligence erroneously 
attributes to such party some degree of causal negligence, the verdict 
is inconsistent, and a new trial must be granted; (2) If it be deter- 
mined that the party inquired about is free from causal negligence as 
a matter of law and the jury has exonerated him but has also attributed 
to him some degree of causal negligence, then the court should strike 
the answer to the question on comparison as surplusage and grant 
judgment accordingly; (3) If but one element of negligence is sub- 
mitted to the jury and the court can find as a matter of law that the 
party inquired about in the question is guilty of causal negligence and 
the jury finds that he is not, and in answer to the question on com- 
parative negligence attributes to him some degree of causal negligence, 
the court should change the answer to the question which inquires 
as to his conduct from ‘No’ to ‘Yes’ and permit the jury’s comparison 
to stand with judgment accordingly.”® 


Assumption of Risk 


Nature of the doctrine 


The modern Wisconsin doctrine of assumption of risk was de- 
veloped in host-guest automobile cases. Its association with those 
cases is so close that it was doubtful for some time whether the doc- 
trine was one of relation or one of consent. Some doubts may still 
linger, but it now seems reasonably clear that the doctrine is one of 
consent. It first appeared in its present form in 1933. It has been 
repeated many times since that date. The words commonly used to 
describe it are as follows: “1) a hazard or danger inconsistent with 
the safety of the guest; 2) knowledge and appreciation of the haz- 
ard by the guest; 3) acquiescence or willingness to proceed in the 
face of the danger.” The statement is clear and precise ; nevertheless, 
mystery has surrounded the exact nature of the doctrine. 

The pleading issue was not decided until 1954. It was then held 
that the doctrine is one of defense and must be specially pleaded.” 





* Id. at 29, 62 N.W.2d at 559. 

™ The statement of Item 3 is as it appears on a motion for rehearing. Jd. at 32, 
63 N.W.2d 711. This was an amendment of the statement in the original opinion. 

“ Knipfer v. Shaw, 210 Wis. 617, 246 N.W. 328, 247 N.W. 320 (1933). 

” Catura v. Romanofsky, 268 Wis. 11, 66 N.W.2d 693 (1954); Sandley v. Pilsner, 
269 Wis. 90, 68 N.W.2d 808 (1955). : 
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In Nordahl v. Farmers Mut. Automobile Ins. Co., the guest was 
killed. In the suit for his death his lawyers claimed the benefit of a 
presumption of due care on his part. It was held that such a pre- 
sumption has no relation to assumption of risk “which is a matter 
quite distinct from contributory negligence.”! 

The most serious question which still remains unanswered by the 
cases is whether assumption of risk really depends on the state of 
mind of the guest. Of course, in statement it does, but the admin- 
istration of the rule is not equally clear. A 1955 case is a good illus- 
tration.°? The record indicated that the jury was confused by the 
form of the statement of the question in the special verdict. The jury 
did finally conclude that the guest acquiesced or consented to the 
risk. In sustaining this finding, the emphasis in the opinion was not 
on the guest’s state of mind but solely on his failure to protest a 
continuance or repetition of negligence on the part of the driver. It 
sounds like inattention or thoughtlessness by the guest is no excuse. 
Opportunity to protest received major consideration.’ 

Cases still occasionally talk about assumption of risk not only where 
the negligence of the host is known by the guest, but also where in 
the exercise of ordinary care it ought to be known by the guest.’ 
In an opinion as late as 1953 the Supreme Court even used language 
implying that the difference between assumption of risk and contribu- 
tory negligence is one of degree rather than kind.°° This view would 
turn back the calendar over 20 years. It is inconsistent with settled 
Wisconsin law and must be considered an inadvertent remark. 


Cases involving adverse weather conditions 


We have decided that assumption of risk is a consent doctrine. 
Thus, it should be equally clear that it relieves the defendant only 
when it reaches the wrongful quality of his acts. It must be shown 
that the plaintiff consented to the defendant’s negligent conduct. 





3 250 Wis. 609, 27 N.W.2d 707 (1947). 

™ Id. at 612, 27 N.W.2d at 709. As late as 1947, one of the circuit court judges 
spoke of adding assumption of risk to the 25% negligence of the guest found by the 
jury. He concluded that this made the guest at least 50% negligent. The Supreme 
Court was critical of this error in analysis. Storlie v. Hartford Acc. & Ind. Co., 251 
Wis. 340, 28 N.W.2d 920 (1947). 

** Olson v. Williams, 270 Wis. 57, 70 N.W.2d 10 (1955). 

1® Tn its latest opinion, the Court said: “Plaintiff knew of and appreciated, or 
should have known of and appreciated, the hazard.” Muehlenbeck v. Fitchett, 270 
Wis. 373, 376, 71 N.W.2d 293, 295 (1955). 

™ Bovi v. Mellor, 253 Wis. 458, 34 N.W.2d 780 (1948). 

* Frei v. Frei, 263 Wis. 430, 57 N.W.2d 731 (1953). This was not a host-guest 

«ase. Plaintiff, a farm hand, was injured while operating a corn-picking machine. 
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Consent to collateral incidents surrounding his negligence is not 
enough. This point is illustrated by the cases involving adverse wea- 
ther conditions. 

In Kimball v. Mathey,’® the parties were on a fishing trip. They 
continued for some time in a heavy rain which produced flood con- 
ditions. They finally turned back. A short time later an accident 
occurred when the driver failed to see until too late that a concrete 
slab of the roadway at a bridge was washed out. The jury found H 
90 per cent negligent, G 10 per cent negligent and that G did not 
assume the risk. The trial court changed the last answer and found 
as a matter of law that G did assume the risk. The Supreme Court 
affirmed the judgment. H was apparently found negligent as to look- 
out. Driving conditions were bad. If the Court means that they were 
so bad that it was negligence to attempt to drive, G’s assumption of 
risk is clear. However, it is difficult to find such negligence in this 
case. If the parties had continued to forge ahead, the situation might 
have been different. Instead, they had turned back. There was no 
safe place for them to go. It is unlikely that they could be found 
negligent in leaving their cabin in the morning. Road and weather 
conditions were bad enough. If the driver was guilty of adding to 
their troubles by keeping a negligent lookout, where is the evidence 
that justifies a decision by law that G consented to such negligence? 

Knipfer v. Shaw'™” is cited as authority for the decision. In the 
Knipfer case the parties were driving in a heavy fog. It was so bad 
that they considered staying at a town on their route but finally de- 
cided to continue. They collided with a car approaching from the 
other direction. The host was found negligent in several distinct re- 
spects—lookout, control, and driving to the left of the center of the 
highway. It was held that as a matter of law the guest assumed the 
risk of such negligence. Was the host really negligent as itemized, 
over and above the bare fact of driving under these weather con- 
ditions? There is nothing to suggest that he was. The Court com- 
pares the trip to driving in the dark without lights. Of course, in 
such a case the guest would be held to assume the risk. The answer 
should not depend on the labels used to describe the negligence of 
the host. 

Where the negligence, if any, is based solely on the weather con- 
ditions and the guest is fully aware of such conditions, assumption of 





%° 252 Wis. 194, 31 N.W.2d 184 (1948). 
1° 210 Wis. 617, 246 N.W. 328, 247 N.W. 320 (1933). 
































January] LAW OF NEGLIGENCE IN WISCONSIN 27 


risk is properly applied. Knipfer v. Shaw’ is such a case. In Shrofe 
v. Rural Mut. Casualty Ins. Co.,1 the equipment for clearing the 
windshield was defective and a snow storm made visibility consistently 
bad. It was felt that these conditions prevented the driver from 
maintaining a normal lookout and that the guest assumed the risk 
thereof. In Johnsen v. Pierce,! the trip was taken on icy roads. The 
host” was found negligent in management and control. It was de- 
cided that as a matter of law the host was free from liability under 
the limited duty rule. This disposed of the case; nevertheless, the 
court also reviewed the jury’s conclusion that the guest assumed the 
risk. It sustained the finding, emphasizing that weather conditions 
prevented the normal exercise of management and control. This ex- 
planation casts a cloud on the exact nature of the host’s negligence 
in the case. 

In Johnston v. Eschrich,“? the accident happened on a dark, rainy 
night with some fog. The driver used the low beam of his headlights 
because it showed the right edge of the pavement better than the 
high beam. He collided with an object ahead. The jury found negli- 
gence by the host in management and control, failure to exercise 
the skill and judgment he possessed in this respect, but that the guest 
assumed the risk of such negligence. The court stated that it was 
troubled by the latter finding. Of course, she assumed the risk of the 
unfavorable weather; however, there was no evidence to show that 
she assumed the risk of added negligence by her host.14* The Court 
said that it would make such a ruling by law if a new trial were not 
necessary for other reasons. 


IMPUTED NEGLIGENCE 
Joint Enterprise 


The cases in this field, with one possible exception, have followed 
closely the views adopted in past years."* The major developments 





1 258 Wis. 128, 45 N.W.2d 76 (1950). 

™ 262 Wis. 367, 55 N.W.2d 394 (1952). : 

“The parties were actually in a joint enterprise, but as between themselves this 
is immaterial. 

™2 263 Wis. 254, 57 N.W.2d 396 (1953). ' 

43 See also Rule v. Jones, 256 Wis. 102, 40 N.W.2d 580 (1949); Uren v. Purity 
Dairy Co., 252 Wis. 446, 32 N.W.2d 615, 33 N.W.2d 213 (1948). ss 

“See, for example, Johnsen v. Pierce, 262 Wis. 367, 55 N.W.2d 394 (1952) (joint 
enterprise in social relation) ; Howard v. Riley, 257 Wis. 594, 44 N.W.2d 552 (1950) 
(joint enterprise in business relation). 
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occurred as early as 1934." Decisions in the last ten years fortify 
the position taken at that time. Two points which are easily over- 
looked will be mentioned. First, where joint owners of a car are on 
a social trip in which they are jointly interested, they are engaged in 
a joint enterprise.*® Second, where parties are engaged in a joint 
enterprise, the negligence of the driver is imputed to the passenger 
where he complains or defends in a law suit involving a third party ; 
in an action between members of a joint enterprise, the doctrine of 
imputed negligence has no application." 

One decision raises new doubts in the situation where the passenger 
is an owner or co-owner and the parties are engaged in a strictly social 
relation.""* The owner of the car and a friend, X, were on a fishing 
trip to Canada. The trip was purely for pleasure. No advance plans 
had been made as to driving. After starting, they decided to “change 
off.” They collided with another vehicle while X was driving. The 
driver of the other vehicle contended that (1) the parties were on a 
joint adventure; or (2) X was acting as agent of the owner at the 
time of the accident. The Court disposed of the first argument on 
the ground that it is established in this state that ordinarily the rela- 
tionship of joint enterprise does not arise out of social relations but 
grows out of financial or business enterprises and springs from con- 
tract. Agency had been presented to the trial judge as a question of 
fact, and he found that this relation did not exist. It was held that 
this finding was supported by credible evidence. If the parties had 
been joint owners engaged in a trip of joint social interest, Wisconsin 
cases indicate that the relation would have been a joint enterprise by 
law.12® By analogy where the sole owner has a substantial interest 
in the trip even though strictly social in nature, it could be held that 
the driver is his agent.!*° 

An interesting problem on comparative negligence in a joint enter- 
prise case was presented to a circuit court in 1946124 P was a pas- 
senger in H’s car. The trial judge ruled that P and H were engaged 





™* Archer v. Chicago, M., St. P. & P. R. Co., 215 Wis. 509. 255 N.W. 67 (1934) 
(joint enterprise as a matter of law) ; Schmidt v. Leary, 213 Wis. 587, 252 N.W. 151 
(1934) (jury finding of agency upheld). 

* Archer v. Chicago, M., St. P. & P. R. Co., supra note 115; Johnsen v. Pierce, 
262 _ Wis. 367, 55 N.W.2d 394 (1952). 
* Ibid. See also Klas v. Fenske, 248 Wis. 534. 22 N.W.2d 596 (1946). 

™8 Schweidler v. Caruso, 269 Wis. 438. 69 N.W 2d 611 (1955). 

™® Archer v. Chicago. M., St. P. & P. R. Co., 215 Wis. 509, 255 N.W. 67 (1934); 
Johnsen v. Pierce, 262 Wis. "367, 55 N.W 2d 304 (1952). 

In a 1934 case of this nature, a jury’s finding of agency was sustained. Schmidt 
v. Leary, 213 Wis. 587, 252 N.W. 151 (1934). 

™ Circuit Court for Green Lake County. 
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in a joint enterprise. Negligence of the parties was allocated as fol- 
lows: 70 per cent by T, the other driver; 30 per cent by H, and no 
negligence by P. Under Wisconsin law, P was entitled to recover 
100 per cent of his damages from H. Negligence is not imputed be- 
tween the parties in the relation. H’s recovery from T was reduced 
by the negligence imputed to him—30 per cent. The trial court de- 
cided that P was entitled to a joint judgment for 70 per cent from 
both drivers; that he was entitled to a several judgment against H 
for the remaining 30 per cent, and that H and T had equal contri- 
bution rights on the 70 per cent judgment. The net result was that 
T was held for 35 per cent and H for 65 per cent. This looks odd 
when compared with the degrees of negligence of the parties, but the 
solution appears sound under established rules of law. When the 
case reach the Supreme Court, it held that the parties were not en- 
gaged in a joint enterprise.*? Thus, it was unnecessary to decide the 
problem analyzed by the trial court. 


Sponsor of Driver's License for Person under 18 


Our law requires a sponsor for the driver’s license of a person 
under 18 years of age.** The statute also provides, “Any negli- 
gence or wilful misconduct of a person under the age of 18 years when 
operating a motor vehicle upon the highways shall be imputed to the 
person who signed the application of such person for a permit or li- 
cense, which person shail be jointly and severally liable for such 
operator for any damages caused by such negligent or wilful miscon- 
duct.1** This is a drastic alteration of our general law. Wiscon- 
sin does not have the “family car” doctrine. Our legislature has not 
enacted the rule of many of the states which makes the owner of a 
motor vehicle liable for the negligence of anyone who drives with his 
consent. Nevertheless, in the age bracket covered, the statute quoted 
above goes far beyond these other controls. It is not limited to the 
“family car ;” it applies to any motor vehicle. The sponsor’s liability 
is not restricted to cases where he permits the use of the car. In a 
recent Wisconsin case a car was stolen by the 16 year old son of the 
defendant. While attempting to escape, he damaged the vehicle. It 
was held that the father-sponsor was liable for his son’s negligence 
under the statute.’ 





™ Klas v. Fenske, 248 Wis. 534, 22 N.W.2d 596 (1946). 

® Wis, Stat. § 85.08 (8) (c) (1953). 

™ Wis. Stat. § 85.08 (9) (c) (1953). 

** Employers Mut. Fire Ins. Co. v. Haucke, 267 Wis. 72, 64 N.W.2d 426 (1954). 
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An interesting problem was presented to the Utah Supreme Court 
under a similar statute a few years ago.’*® A father sponsored a 
driver’s license for his 16 year old daughter. Eleven months there- 
after the mother divorced the father and was given custody of the 
daughter. A short time later the daughter married. Under Utah 
law, this constituted an emancipation. While driving on an errand 
for her husband, the daughter was involved in an accident which was 
caused by her negligence. She had not yet reached her eighteenth 
birthday at the date of the accident. It was held that her negligence 
was imputed to her father under the statute. The Utah Supreme 
Court emphasized that the statute makes no exceptions ; that the father 
could have withdrawn his sponsorship of the daughter if he had 
elected to do so. 

This is an appropriate point to discuss the decision of the Wiscon- 
sin Supreme Court in Quin v. Hoffmann." The case involves an 
entirely different problem than the statute under consideration ; never- 
theless, it not only affords a striking comparison of policy considera- 
tions, but also suggests points of interest directly related to the 
statute. 

The named insured permitted his 15 year old brother to drive his 
car. The latter did not have a driver’s license. The insurance com- 
pany’s motion for a summary judgment was denied by the trial court. 
The only issue presented by the record was the meaning of the word 
“permission” in the statutory provision for omnibus coverage.!** The 
Supreme Court ruled that factual permission alone was insufficient ; 
that the statute required omnibus coverage only in the case of legal 
permission; that the attempted permission in the instant case was 
invalid because it violated the statute which prohibits permitting un- 
licensed persons to drive a motor vehicle;}*° that the motion for 
summary judgment in favor of the insurance company should have 
been granted. 

The legislature promptly amended the omnibus coverage law.'* 
The statute now defines permission under this law as follows: “such 
permission in both cases to be deemed permission without regard to 
s. 85.08 (39) or to whether the riding, use or operation is authorized 


by law.” 





** Rogers v. Wagstaff, 232 P.2d 766 (Utah, 1951). 

7 265 Wis. 636, 62 N.W.2d 423 (1954). 

% Wis. Stat. § 204.30 (3) (1953). 

°° Wis. Stat. § 85.08 (39) (1953). 

Wis. Laws 1955, c 349. For a full discussion of the problem, see Note, 1955 
Wis. L. Rev. 140. 
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This legislation apparently destroys the importance of the Quin 
decision. In any event, the features of particular interest at the 
moment are the other issues that the bare record of the case suggests. 
The named insured was joined as a defendant, but apparently no at- 
tempt was made to charge him with personal negligence. Could the 
insurance company have been reached through him? This presents 
two problems. First, was the named insured liable? More informa- 
tion is needed, but it is possible that he might have been charged with 
negligence in giving his car to an incompetent driver. Second, does 
the insurance contract make the insurer responsible where the named 
insured is liable but the car is being driven without his permission? 

Of course, instances of such liability will be rare, but they may 
occur. The sponsorship statute may easily involve liability of the 
named insured where his car is used without his permission. The 
clause relating to permission to drive in the definition of the insured 
in the insurance contract is undoubtedly designed primarily to deal 
with liability of the omnibus insured only. It would never have been 
written if coverage was limited to the named insured. Nevertheless, 
the wording in most policies is vague. A literal interpretation would 
probably free the insurer, although the opposite conclusion seems 
possible. The owner who gives his car to a person he knows is not 
eligible for a driver’s license is not entitled to much sympathy. The 
law abiding parent presents a different case. He shouid certainly re- 
ceive full protection. Under the present situation, he may take proper 
steps to secure a license for his child under 18, carry adequate insur- 
ance to cover liability, and still wake up some morning to find himself 
in a hopeless financial situation because his son or daughter took his 
car the night before without his permission. He may solve his per- 
sonal problem by allowing his child to take the car any time he wants 
it. It is doubtful if such a plan would be in the public interest. Fur- 
thermore, few parents will have any knowledge of the risk. The 
matter should not be allowed to drift. The insurance companies can 
eliminate the uncertainty by rewording the clause defining the in- 
sured. The extent of coverage of this risk should be made clear by 
the policy. The named insured should be covered, but if he is not, 
he should certainly be advised of this gap in his protection. 


IMMUNITIES 
Governmental Units 


The immunity of governmental units from liability in tort under 
the common law where performing in a governmental capacity, except 
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for nuisance, has long been recognized in Wisconsin.**1 The foun- 
dation for this doctrine is extremely weak. It has been under attack 
for many years. Our Supreme Court apparently does not view it 
with favor. Thus, in Britten v. Eau Claire,** the Court refused to 
construe the immunity to extend beyond the boundaries of established 
precedents. It was held in that case that when the city parked its 
equipment after completion of the day’s work, it was functioning in 
a proprietary capacity and liable on the same basis as a nonpublic 
agency. Nevertheless, the rule itself -emains unshaken. Our Supreme 
Court has consistently held that if it is to be abandoned, this must be 
done by the legislature.'** 


Charitable Corporations 


It is established Wisconsin common law that charitable corporations 
are not liable for the negligence of their agents and servants.'** The 
question of the application of this rule to a nuisance case was raised 
for the first time in 1953.7*5 It was decided that it did not apply ; that 
the charitable corporation is liable in nuisance. This is consistent 
with the rule applied to municipal corporations. Any other changes 
in the immunity rule must be made by the legislature.** The safe 
place statute has created one substantial exception."*" 


Family Relations 


The right of a wife to sue her husband in tort for injuries due to 
his negligence has been established in Wisconsin for many years.'** 
On the other hand, the right of the husband to sue the wife was not 
directly presented until 1944.1°° The decision might have been a sur- 





™ Britten v. Eau Claire, 260 Wis. 382, 51 N.W.2d 30 (1952). Liability is not im- 
posed even in the case of a nuisance if the relationship of governor and gove' 
exists between the municipal corporation and the injured party. Flamingo v. Wau- 
kesha, 262 Wis. 219, 55 N.W.2d 24 (1952) (city not liable—plaintiff fai'ed to prove 
a nuisance) ; Thompson v. Eau Claire, 269 Wis. 76, 69 N.W.2d 239 (1955) (city held 
liable for nuisance). 

™ 260 Wis. 382, 51 N.W.2d 30 (1952). 

™ Ibid.; Flamingo v. Waukesha, 262 Wis. 219, 55 N.W.2d 24 (1952). The legisla- 
ture has acted in several areas. Wis. Stat. $§ 101.01, 101.06 (1953) (safe place 
statute) ; Wis. Stat. § 81.15 (1953) (maintenance of public highways) ; Wis. Star. § 
85.095 (1953) (motor vehicle accidents). 

™ Wright v. St. Mary’s Hospital of Franciscan Sisters, 265 Wis. 502, 61 N.W.2d 
900 (1953); Smith v. Congregation of St. Rose, 265 Wis. 393, 61 N.W.2d 896 (1953); 
Baldwin v. St. Peter’s Congregation, 264 Wis. 626, 60 N.W.2d 349 (1953). 

* Smith v. Congregation of St. Rose, 265 Wis. 393, 61 N.W.2d 896 (1953). 

* See note 134 supra. 

** Wright v. St. Mary’s Hospital of Franciscan Sisters, 265 Wis. 502, 61 N.W.2d 
900 (1953); Comment, 1953 Wis. L. Rev. 311. 

48 Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 

*” Fehr v. General Acc. F. & L. Assur. Corp., 246 Wis. 228, 16 N.W.2d 787 (1944). 
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prise had it not been intimated in another opinion a few months ear- 
lier.*° It was held that under the common law neither spouse could 
sue the other for negligence; that the wife’s right to sue was estab- 
lished by the married woman’s statute; that this statute did not en- 
large the husband’s rights. Legislation was passed in 1947 which 
provides, “A husband shall have and may maintain an action against 
his wife for the recovery of damages for injuries sustained to his 
person caused by her wrongful act, neglect or default.’’?* 

Fidelity Savings Bank v. Aulik’** considered the right of a father 
to sue his unemancipated minor children. The father had been killed 
in an automobile accident while riding with his son. His estate sued 
the other driver. The son was interpleaded for contribution. The 
Court emphasized the similarity of this problem and the situation 
where the unemancipated minor sues the parent for damages caused 
by negligence. It is established Wisconsin law that in such.a case 
the parent is free from liability.‘ It was held that the analogy gov- 
erned, and the minor was not liable to his father’s estate. 


SUPPLEMENT TO Part I 


Part I of this article was published a year ago. Several interesting 
cases have been presented since that time dealing with the subject 
matter therein. The discussion here will be limited to two of these 
cases. 


Negligence of a Young Child 


A child of almost 514 years of age was involved in Thomas v. 
Tesch.*** She was hit by an automobile while crossing the street. The 
jury found the child 40 per cent negligent and the defendant 60 per 
cent negligent. It was ruled by the Supreme Court that the child was 
legally incapable of any negligence. Thus, she was entitled to recover 
100 per cent of her damages. This conclusion was based on Shaske 
v. Hron,\* decided a few months earlier. In the Shaske opinion the 
Supreme Court stated that a child under 514 was incapable of either 
contributory or primary negligence. The force of this statement was 
weakened by two factors. First, the child involved was not 514 years 





“° Singer v. Singer, 245 Wis. 191, 14 N.W.2d 43 (1944). 

Wis. Stat. § 246.075 (1953); Wis. Laws 1947, c. 164. 

42252 Wis. 602, 32 N.W.2d 613 (1948). 

“8 Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927); Zutter v. O’Connell,. 200 
Wis. 601, 229 N.W. 74 (1930); Lasecki v. Kabara, 235 Wis. 645, 294 N.W. 33 (1940). 

268 Wis. 338, 67 N.W.2d 367 (1954). 

® 266 Wis. 384, 63 N.W.2d 706 (1954). 
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of age; he was 4 years, 8 months of age. Second, the statement was 
inconsistent with the established trend in Wiscons‘n in handling 
negligence of young children.’*© The Thomas case indicates that the 
remark was not accidental. The Supreme Court apparently has es- 
tablished a new rule for Wisconsin. 


Proximate Cause 


In McCauley v. International Trading Co.,‘** D corporation owned 
a number of saddle horses. A busy highway ran between the horse 
barn and an unfenced field, both belonging to D. A child of eleven 
was exerc’sing one of D’s horses by riding it in this field on the day 
of the accident. She was using an adult-sized saddle. She was ac- 
companied by an employee of D, riding another horse. They became 
separated. The child was thrown from her horse. The horse ran in 
the field for a time and then suddenly started to cross the road. It 
collided with an automobile. P was a passenger in the automobile 
and was injured. The jury found negligence on the part of D and 
that it was casual. It was held that this was proper ; that the evidence 
supported these findings on both negligence and proximate cause. 

The defendant placed great reliance on Fox v. Koehnig,'*® decided 
in 1926. There a horse got out of an enclosure because of a defective 
fence. It was found that the owner of the horse and premises was 
negligent but that as a matter of law this negligence was not a proxi- 
mate cause of a collision when the horse ran into an automobile on 
a highway in the dark. This was because the action of the horse was 
held to be highly unforeseeable. 

The Supreme Court po‘nts out the difference in the cases. It says 
that about the only thing they have in common is that both involved 
a collision between a horse and an automobile. The two cases un- 
doubtedly can be distinguished, but it is even more clear that the views 
expressed in Fox v. Koehnig on proximate cause are no longer cor- 
rect. They are in direct conflict with Pfeifer v. Standard Gateway 
Theater, Inc.1*® In fact, they were wrong even in 1926. The only 
possible explanation for the result in Fox v. Koehnig is a conclusion 
that the defendant was in no way negligent in permitting his horse to 
run at large on a public highway. 





“* Note, 1955 Wis. L. Rev. 504. 

“7 268 Wis. 62, 66 N.W.2d 633 (1954). 
“8 190 Wis. 528, 209 N.W. 708 (1926). 
4® 262 Wis. 229, 55 N.W.2d 29 (1952). 








Evolution of a City Law Office 
PART II. OFFICE FLOW OF BUSINESS 


Emity P. Dopce* 


Wauat Is A Law Firm? 


One may define a law firm as an organization. Certain people on 
work days assemble regularly, and when they come together they 
stand in certain relations to each other, defined formally or informally, 
but nonetheless defined, so as to lay out reasonably predictable patterns 
of behavior: relations of authority and subordination (partners, asso- 
ciates, office staff), relations of working procedures (what steps are 
to be taken, what standards observed, in do!ng various kinds of jobs). 
But, helpful though it may be to a total understanding of what a law 
firm is, organization does not itself provide a fully satisfying definition, 
because, obviously, organization is only a means to other ends, to the 
fulfillment of some functions for which these people gather together, 
and work together. 

The business, that is, the functions, of a law firm may be looked at 
in two main ways: 

(1) From within the legal order of the society. In this aspect the 
business of the firm may usefully be viewed as involving two 
kinds of behavior. 

(a) The firm’s operations contribute to the working of pro- 
cedures or institutions underwritten by the organized 
power of the community (“the law”) for the purpose of 
providing a reasonably assured and predictable frame of 
reference so that men may plan, make decisions, act. That 
is, the firm is concerned with contract, property, creditors’ 
(or debtors’) rights, and the like. 

(b) In the course of making these legal institutions operate, 
or contributing to their operat‘on, the lawyers of the firm 
exercise a range of special skills of their profession, skills 
in legally formalized contest, skills in advice-giving, or 
in the drafting of documents. 





T Part I, entitled “Office Organization,” appeared in the March 1955 issue of the 
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(2) In terms of non-legal institutions. Just as we are impelled to 
define the firm as more than an organization, because we feel 
the more important question is the ends for which the organ- 
ization exists, so we cannot stop with consideration of func- 
tions defined wholly in the context of the legal order. For it 
is a basic principle of our kind of legal order that it is not an 
end in itself, but that law shall mesh with other social insti- 
tutions to serve men’s more ultimate purposes. So we may 
well ask, “How may we define the firm in terms of the non- 
legal institutions or ends to which its work may contribute?” 

In short, how define a law firm in terms of 
(a) The kinds of law business it does (contracts, torts, crim- 
inal law matters), or 
(b) The kinds of legal skills which it applies (in litigation, 
counselling, drafting of instruments), or 
(c) The kinds of social jobs it does, or to which it contributes 
(economic, religious, educational). 

However, to decide what aspects of the firm’s behavior we shall 
take into account in order to derive a functional definition of what 
the firm is, is not the end of our problems of study. What kinds of 
evidence are available to show what the firm is in fact doing? Hon- 
esty requires recognizing that there are very severe limitations on 
the evidence we may hope to obtain of the full functioning of a law 
office, two in particular: 

(1) Much of what a lawyer does in inherently evanescent—the 

play of maneuver and verbal fencing in a courtroom, or across 
a conference table. 

(2) In much of what he does, a lawyer is serving confidential inter- 
ests of people, which he will serve as he is supposed to and as 
will fulfill his social usefulness only if the confidences are rig- 
orously kept. A large part of what goes on in the law firm 
cannot be told to outsiders, not only for practical reasons of 
client resentment, but also because confidential advice and rep- 
presentation of interests is largely the essence of the lawyer’s 
role. 

But these limitations are not so severe as to preclude some useful 
study of law offices in operation. They simply require that we rec- 
ognize the limitations of our study. For example, we cannot tell the 
full “history” of a firm, because much of its people’s work leaves no 
documentary evidence. We cannot tell much of the substantive policy 
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or value decisions made in the firm in aid of clients, because this would 
violate professional duties of confidence. Nor can much of the story 
of a firm be counted or tabulated or translated into graphs, because 
lawyers’ skills do not, at least in the present state of our instruments, 
yield to such measurements.? 

This essay is based primarily on an inventory of all matevial found 
in the letterbooks of a midwest, metropolitan law firm iu the period 
of one month in each of several years. Unfortunately, though the life 
of the firm studied spans the years since 1842, the ietterbvok material 
did not go back beyond 1908. The times chosen for sample inventories 
were picked because they seemed likely to reflect significant periods 
in the firm’s work—the month of November, because it seemed typi- 
cally a period of full activity, the particular years for their relation to 
the flow of events (1921, postwar and depression; 1932, depression; 
1938, comparative recovery; 1950, the cold war economy). Whether 
this much inventorying was adequate to reflect truly the general pat- 
terns of the firm’s activities over these years was checked and sup- 
plemented by (1) the internal consistency of the inventory results, 
(2) brief cross-checks on the November letter files in two other years, 
1928 and 1948, (3) material obtained in interviews, and (4) review 
of the changing patterns of the firm’s library. 





* This leads to a consideration of the kinds of materials which we may use: 


(1) Interviews, conducted across the whole breadth of a firm, among its ~~ 
in all brackets and divisions, done at some leisure, with cross-checking and 
follow-up, can tell much. This is largely limited to giving us the current 
picture of operations, but we shall find traditions, memories of changes in 
procedures or policies, which will carry us back some way. 

(2) Documents of several types will be the ‘mainstay of the effort to get some 
Perspective in time on what the firm has meant as a working entity. We 
may look at 
(a) Briefs and records of lawsuits, but of course this will reflect little else 

than the litigious side of the office; 

(b) Office memoranda, some of which will be related to lawsuits, but many 
of which may reflect the counselling or document-drafting activity of 
the lawyers; 

(c) The changing character of the law library, as indicated either by what is 
on the shelves or by records of what kinds of books or periodicals the 
firm has found most useful to its work over the years; 

(d) Bookkeeping records of the firm, which, in reporting the billing of 
clients, may give clues to kinds of work done; 

(e) Lawyers’ day books or diaries, whose skeleton records of busy hours 
may tell something of what filled up the years of practice; or 

(f) The firm’s letterbooks or letter files (containing at least all out-going 
— of the firm) which will not tell the full story of the firm’s deal- 

, but will, taken in sufficient cross-section, presumably bear some 
ones of most of the important kinds of matters with which the 
lawyers are concerned. 
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The view of the firm obta‘ned from the 1908-1950 letterbooks was 
supplemented by studies of the firm’s major appearances (1) during 
sample years, in the leading court of first instance in its home city, 
and (2) during the years 1842-1950, in the supreme court of its home 
state. The availability of court records thus made it possible, to some 
extent, to measure the flow of the firm’s business over the whole span 
of its life into the middle 20th century, as well as to make one more 
cross-check on the implications of the letterbook data for the 20th 


century years.” 
Wuat 1s A METROPOLITAN Law Firm? 


One central conclusion stands out from the letter files’ data: in the 
first half of the 20th century, this metropolitan law firm of substan- 
tial size, with a practice focussed on the affairs of corporate clients, 
was a stable institution with enduring patterns of behavior. The letter- 
books, viewed in the light of interview material, show relative con- 
stancy, no sharply defined trends of change, in most of those aspects 
of the firm’s activity which gave it its character. For one thing, there 
was marked stability in the firm’s continuing service of a nucleus of 
large clients, notably a bank and several public utilities. Furthermore, 
the law business brought to the office showed no major breaks in 
continuity of type. As will be pointed out more fully later, the firm’s 
business centered on the economy; thus, this stability of the firm’s 
business pattern suggested a like stability in the general demands which 
the economic and political orders made on the law in the first fifty years 
of the century. Even the dramatic changes of the New Deal and the 
wars on the whole, seemed to have brought simply more work of fa- 
miliar types. Particularly worthy of comment is the lack of more 
marked change than might have been expected in the areas of taxation, 
or administrative law, or public regulation of business. However, 
one aspect in which change did seem marked was the relative growth 
in importance of issues arising under statutes. 

Constancy appeared, too, in the pattern of skills which the firm was 
most called on to exercise on behalf of its clients. About the same 
range of skills was perceptible throughout the first half of the twen- 
tieth century. But it is indicative of a basic characteristic of the legal 
profession that there was more suggestion of change in relative em- 
phasis in this aspect of the firm’s work than in the types of law busi- 
ness handled. The suggestion is that lawyers are, above all, men 





* Tables summarizing the factual data obtained from the studies of the letterbooks 


and the court records are on file in the law library of the University of Wisconsin. 
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specially skilled in making the wheels go round, and that the aspect 
of their work which hence shows most sensitivity to changes in the 
affairs of clients and of the world is their skill of maneuver and tactic. 
In this matter of skills, the firm’s letters indicated change notably in 
(1) heightened relative emphasis on office work as compared with 
court room work (corollary to which was evidence of greater emphasis 
on preventive legal service), (2) deeper involvement in the business 
policy making and administration of clients. 

When we ask what role the firm was playing in the over-all func- 
tioning of the society of which it was a part, the stability of pattern 
is most striking of all. The life of the firm clearly was tied almost ex- 
clusively to the functioning of the economy. Like all men of their 
time, the members of the firm felt the impact on their lives of main 
currents in the politics, religion, family life, education and learning of 
the age, but as a law firm their impact on any main sector of com- 
munity living was minor, compared with their role in the operation of 
the economy. 

For proper perspective, it should be noted that, from what we 
know generally of trends in the practice of law in the United States, 
if we had letter files going back to the firm’s beginnings, in 1842, 
these would undoubtedly show very great changes in most of these 
aspects. In types of law business we would almost surely find a very 
much higher relative importance of real property and commercial 
matters, and very much less of corporation law, adm‘nistrative law 
and public regulation. The study of files for sample periods through- 
out this early nineteenth century period, made in the local circuit 
court records, confirms this. So does the Supreme Court data. In 
types of skill exercised, while the nature of the firm’s business ap- 
parently always was primarily of a kind leading to prime emphasis on 
out-of-court work, we can be quite sure that the nineteenth century 
years would show a relatively much higher attention to litigation, and 
a much greater divorcement from the internal business affairs of busi- 
ness clients. Probably only in the economy-focused character of the 
firm’s interests would we find profound continuity between nineteenth 
and twentieth century patterns. The firm was never one of politicians 
nor of office holders, nor was it ever deeply involved in any of the 
non-economic institutions of its community. 

It is clear that the type of legal matters with which the firm was 
concerned in its appearances before the state Supreme Court corres- 
ponded closely with the general flow of business as reflected in the 
firm’s letterbooks. The business on appeal was likewise economy- 
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centered, and showed marked stability of types of law business. 

In the matter of skills there could be noted a gradual decline in the 
number of appeals taken since the peak reached at the turn of the 
century. The 136 appeals taken during the fifteen-year period, 1893- 
1907, inclusive, was roughly equivalent to the number taken during 
twice that span of time, 1924-1953, inclusive. The second highest peak 
m appeals taken to the state Supreme Court occurred in the 1866-1882 
period, when they numbered 103. In no other period did they exceed 
80, ranging in number from 19 (1842-1857 period), to 79 (1908-1918 
period). This offered further corroboration of the relative decline in 
court-room work as compared to office work, as this was exhibited 
by the letterbook data. 


BusINESS OF THE FIRM 
Lines Adhered To 


As a matter of policy, the firm held its practice within lines which 
the letter files showed had been adhered to in quite sharply defined 
fashion. The firm chose consistently not to take matters in the fields 
of criminal law, divorce, patent law. Otherwise the only important 
qualifications affecting the limits of firm business flowed from policy 
regarding types of clients. The firm regularly served a number of 
large business clients with a fair range of legal problems, and for 
some of them it deviated from its ordinary business bounds. Thus it 
handled tort actions for casualty insurance company clients; it took 
care of collections for a few clients in whose business it was most 
intimately involved (though it refused collection business as such) ; 
it managed the legal business of clients who might be incidentally in- 
volved in a patent suit, in this instance the patent work being primarily 
undertaken by out-of-firm specialists in the field. Within this frame- 
work the firm’s policy was generally to serve any client who sought its 
help. 

Relative Importance of the Different Types of Law Business 

The following table shows the relative part which each main category 
of law problem played with respect to the total over the first half of 


the twentieth century. The numerical total of business items is shown 
in parentheses under each date. 





*Such percentage comparisons for a given year are probably more reliable than 
generalizations as to trends over the years in particular items of business, as drawn 
from the limited sample taken. 
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Category Percent of Total Business Items 
(Involved in November Letter Files) 
1908 1921 1932 1938 1950 
(129) (227) (542) (234) (433) 








‘Contracts 5 5% : 0% 85% 10.2% 230% 
‘Torts 18 1.1 4 2.1 
Real Property on 9 15.4 8.1 9.4 9.9 
Personal Property 10.0 6.0 4.1 22.2 12.2 
Business Organization and Operation 48.0 59.0 74.0 45.3 41.6 
Government Relations 3.9 3.5 9 6.8 3.5 

91.3% 93.3% 96.7% 943% 92.3% 

Procedural Problems (as opposed to 

substantive law problems) 5.4 48 2.4 2.1 3.5 
Miscellaneous substantive law problems 3.3 1.9 9 3.6 4.2 

Total 100.0% 100.0% 100.0% 100.0% 100.0% 


From the table it readily appears that problems of business organ- 
ization and operation had a monopoly of the firm’s attention; in each 
period such problems more than doubled the percentage of any other 
single type of law business.‘ Next in importance were the property 
questions, with emphasis being shifted from real property in early 
years to personal property in later years. In 1950, however, the con- 
tract questions took precedence over property matters.5 The table as 
a whole shows a surprising stability in the relative percentages of the 
‘various business groups over the span of years. 

Compare the following table of appeals : 








Category Percent of Total Business Tioms 
a 1858- ieee 1883- 1893- 1908- 1919- 1931- 1938- 1949- 
857 1865 2 1892 1907 1918 1930 ery 1948 1953 
(i) () (108) (?) o_ (79) (74) (44) (40) (10) 
‘Contracts 10.5 14.7 23's 20.9 24.3 164 23 2 ed %, 180 
3 2.9 3.9 8.8 4.4 2.5 0. 2.5 0. 
Real ed 422 22.1 165 182 170 189 122 2 3 125 10.0 
— perty 10.5 0. 78 143 58 12.7 243 182 32.5 30.0 
Busin 5.8 58.8 47.5 37.3 35.3 29.1 284 47.7 27.5 30.0 
Gov’ . "Relations 0. 1.5 1.0 22 95 24.1 14.8 6.8 17.5 20.0 
Sub-total 84.3 100.0 99.0 96.7 96.3 98.7 100.0 97.7 100.0 100.0 
Procedure 15.7 0. 1.0 2.2 3.0 1.3 0. 2.3 0. 0. 
Miscellaneous 0. 0. 0. 1.1 7 0. 0. 0. 0. 0. 
Total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 


As a whole, the flow of the firm’s appellate court appearances again 
showed a great deal of consistency and stability in the relative per- 
centages of the various business groups, even though the span here 
covered was 112 years. Certain trends were apparent, however. Con- 
tract matters reached a peak in the years 1893-1907 and declined 
thereafter. Real property matters were of prime significance in the 





* Note that the percentage for 1932 is abnormally high, due to the prolific number 
of collections at that time. 

* This was due to the large number of claims (about forty-five) arising out of a 
rail accident, concerning which the firm represented the insurers. 
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period 1842-1857, when they exceeded in number all other groups; 
but such matters steadily declined thereafter, in favor of personal 
property matters. The increasing significance of personal property 
matters could be attributed to the fact that the firm handled an in- 
creased number of estates, with administrative and tax problems.® 

Over the 112 years of appellate court work, as during the later years 
of the letterbooks, tort matters remained at a relatively low level of 
activity, in contrast to business matters at its high level. In only two 
periods did other matters exceed the number of appeals concerning 
business problems: in the years 1842-1857, by real property cases, 
and in the years 1938-1948, by personal property problems. Over the 
years 1949-1953, personal property and business problems ran neck 
and neck. 

Government relations problems fluctuated in number over the long 
span of time but reached a peak in the years 1908-1918 ; in that period 
litigation involving public utilities and public carriers was quite heavy, 
and continued thereafter to bulk larger in the firm’s court appearances. 

After an initial boom, procedural problems remained relatively 
unimportant at the appeal level. This seems normal. However, pro- 
cedural questions continued to constitute a sizeable number of second- 
ary issues on appeal, as can be seen from the following table: 


Number of Problems in Each Period 
Dealing Primarily with Procedural Matters 


1842- 1858- 1866- 1883- 1893- 1908- 1919- 1931- 1938- 1949- 
1857 1865 1882 1892 1907 1918 1930 1937 1948 1953 


12 16 57 21 27 19 15 6 7 2 


Speciric Types or BusINEsSs 


Contracts 

Throughout the five periods studied from the letterbooks, most con- 
tracts dealt with property: purchase and sale, leases of real property, 
liability insurance in connection with the use or operation of property. 
There were few collective bargaining, or workmen’s compensation 
cases or cases involving government contracts, recorded in the corre- 
spondence. As was the case with the letterbook data, on appeal a good 
many of the problems dealt with purchase and sale. In addition, there 
were numerous insurance cases of all kinds, particularly life and acci- 
dent, and fire, plus a number of other miscellaneous types of contract 
problems. 





*Of course, many estates would have included real property as well, but in a 
smaller proportion than personal property in most instances. 
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Torts 


The small volume of this type of case made it appear that the firm 
might have avoided them just as it traditionally had criminal cases. 
However, the policy and practice of the partners was never to turn 
away someone seeking help. Possibly firm policy on criminal matters 
shaped its reputation so as to restrict the flow of torts cases to it. 
The type of client served also greatly affected this type of business: 
firm clients were not often involved in torts problems. If they were, 
it almost inevitably became an insurance or contracts matter. It was 
probably the firm’s long association with some of the community’s 
large business enterprises which led it to undertake the representation 
of self-insurers under the state Workmen’s Compensation law, as well 
as life insurance companies and, following World War II, liability or 
casualty insurance companies through which it became relatively ac- 
tive in automobile negligence cases. 


Real Property 


Most conveyances involved transfers by deed, rather than by land 
contract, intervivos trust agreement, or long term lease. These were 
presumably handled through the firm real estate specialist, established 
in 1901 or soon after, to take charge of this type of business, including 
the examination of all abstracts. Likewise he handled the mortgage 
business, in which the firm was active, nearly always representing the 
mortgagees (the bank or an insurance company). 

Wills and estates constituted the other chief ingredient of the real 
property business.’ There was a marked increase in will drafting 
during the 1930’s and thereafter. Here again there was a tendency 
for certain members of the firm to specialize in these matters. 

On appeal, land contract, deed, lien, eminent domain, real estate 
tax and mortgage problems, and issues between adverse claimants, 
predominated. Questions involving long-term leases, and intervivos 
gifts and trusts for the most part did not reach the Supreme Court. 


Personal Property 

Here the probate activity of the firm was pronounced. This in- 
cluded numerous inheritance tax problems on which partners who 
were tax specialists could be consulted. Some income tax questions 
also arose in connection with estates and testamentary trusts.® 





"Note from the definitions that most probate matters were recorded under Per- 
sonal Property. Probably more estates and testamentary trusts involved real prop- 
erty than the letters revealed. 

Others concerned individual clients still living. 
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Liens held a much less significant role with respect to personal 
property than with respect to real property. They were not ordinarily 
used by clients to raise money (except in the case of certain public 
utilities, which occasionally mortgaged their equipment and facilities 
for funds). 

In the Supreme Court personal property questions revolved pri- 
marily around estate administration and tax problems, and also issues 
arising between adverse claimants to property 


Business Organization Problems 


These were matters with which the firm was concerned from early 
days, due to its long association with many of its city’s outstanding 
business enterprises: the bank which it represented from the day of 
its inception in 1853, the gas utility which it helped organize in 1855, 
and local transit and telephone companies which it represented from 
their earliest years, beginning before the turn of the century. The 
corporation client predominated. It brought to the firm matters con- 
cerning the drafting and amendment of corporate articles, by-laws, 
minutes, and resolutions, and plans for corporate reorganization. 
These problems did not change much over the twentieth century years. 


Business Operation 


a. Collection of debts—From the standpoint of sheer quantity, the 
problem of the collection of debts was huge; with few exceptions these 
debts were quite small in amount (less than $25.00). It was customary 
for a single young associate to handle all collection letters. In con- 
formity with stated firm policy (as expressed on one occasion to an 
out-of-town attorney seeking to refer a matter to the firm at Com- 
mercial Law League rates), the firm refused business which was ex- 
clusively a collection account, handling such accounts only for selected 
clients.° The vast majority of these items involved no resort to special 
procedures. They involved straight collection letters, sprinkled with 
a few bankruptcies, supplementary proceedings, and garnishments. 

b. Tax problems—These involved primarily income tax matters, 
which became more complicated with each enlargement of the federal 
law. 

c. Management problems—These consisted chiefly of clients’ prob- 
lems of business indebtedness (usually as garnishee defendant), and 





*Two or three clients contributed the vast majority of these items; referral on 
such a mass production basis undoubtedly proved to be profitable to the client. Ap- 
a was an incidental service rendered by the firm partly as a matter of 
good will. 





———————_ 
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damage claims asserted against management. Labor issues developed 
with great rapidity during the 1930’s but as the negotiation of such 
disputes usually took place at the conference table, not many of these 
problems were reflected in the letters. 

In the early years of the firm its “business problems” in litigation 
concerned chiefly the collection of debts, the businesses’ indebtedness 
and damage claims. The decreasing number of such appeals in the 
twentieth century years suggested more successful negotiation in the 
office or at the lower court level, rather than a total quantitative 
diminution of such problems. 

d. Dissolution—Here the solidity of the firm’s clientele was again 
well displayed. Not many of its clients died off. Most of the items 
listed concerned corporate reorganizations or mergers, or a stream- 
lining of the corporate structure. 

e. Special corporations—Most problems here revolved around the 
public utilities. They included disputes with customers, or other ser- 
vice issues, or organizational matters primarily, not involving any 
governmental relations (which are covered infra). 


Family Relations and Personal Problems 


These were significant in their almost total absence. This reflected 
the firm’s traditional policy against handling divorce matters. This 
policy likewise apparently discouraged consultation on allied family 
problems, such as those involving custody and adoption of children.’® 


Governmental Relations 

These problems consisted primarily of regulatory matters, in which 
the public utilities were fairly constant participants since 1908. It 
can be seen from the table of percentages that this was a consistent 
twentieth century problem for firm clients, existing before the 1930's. 
However, this observation must be qualified by noting that the firm’s 
early and continuing involvement in these matters was due consider- 
ably to its close association with public utilities. 

Following the periods of greatest expansion in the private utility 
field, 1893-1930, there was some falling off of matters appealed. This 
might further be explained, however, on the ground that many of the 
early utility cases involved constitutional questions which it was de- 
sirable to take to the Supreme Court, whereas the ever recurring rate 
problems, being primarily administrative in character, were rarely 
appealed to this court. 


” The individual’s tax problems were included under Personal Property. 
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Crime 
As previously noted, no criminal cases were handled by the firm, 
as a matter of policy. 


Procedural Problems 


Most of these arose in connection with court litigation, rather than 
in the administrative field. Depositions, change of venue, strategy on 
motions were most common. 


International Law 


The firm was not active in this field. 


Statutory Interpretation 


Here the number of matters handled steadily increased. As busi- 
ness became more complex, it impinged more and more on the “writ- 
ten” law. Statutory interpretation and relations with governmental 
agencies complement each other, and much of this type of work can be 
regarded as preventive law, a service which the firm encouraged 
through the increasing use of retainers, the participation of its mem- 
bers on boards of directors, and otherwise. As the pattern of legisla- 
tive regulation affected wider areas of economic matters, increasingly 
the firm took a hand in clients’ affairs at an early stage, in drafting or 
negotiat’on of business arrangements, in estate planning, in advice on 
corporate structure, and particularly with respect to its tax opinions. 

Statutory matters, like procedural problems, were evident as second- 
ary, rather than primary, issues on appeal. 

Number of Appeals in Each Period 


Dealing Primarily with Statutory Interpretation 
1842-57 1858-65 1866-82 1883-92 1893-1907 1908-18 1919-30 


3 15 20 19 24 45 42 
1931-37 1938-48 1949-53 
23 16 5 


As in the case of the letterbooks, here too is quite a close correla- 
tion between relations with government agencies and statutory inter- 
pretation problems. The gradual decrease in the number of these ap- 
peals aga’n suggests disposition of these problems in the office or at 
lower court levels, rather than a total reduction in the number of cases. 


Types of Interests Represented 
The working reality of the firm’s law business may be more fully 


grasped in the light of some patterns regarding the typical positions 
which the firm assumed in handling such business. In creditor-debtor 
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matters the firm in early years (as seen from the Supreme Court ap- 
pearances) represented the individual debtor frequently; but later it 
came consistently to represent the corporation creditor, where the 
problem was strictly one of debt collection. This carried over into 
mortgagee-mortgagor and landlord-tenant relationships. The firm 
acted for a debtor only when a problem of obtaining corporate financ- 
ing arose. 

In tort, firm clients, as stable and resourceful business enterprises, 
were more likely to find themselves defendants than plaintiffs. On 
appeals the firm uniformly represented public carriers and utilities 
being sued for damages by customers or members of the public. Man- 
agement was sued on personal injury claims by customers, employees, 
third parties. Insurers were called upon to answer for damage or in- 
jury to third parties under liability insurance contracts. The firm 
acted for the defendant or his insurer in all such instances. 

In dealings with the government the firm usually resisted regula- 
tion, both in and out of court. It did not often represent clients who 
sought assistance from the government. 

In labor matters the firm uniformly represented employers rather 
than employees or unions. 

It more often represented the estate planner, testator or donor (and 
subsequently his administrator), than the heir or beneficiary. 

In only one economic situation did the firm appear often in more 
than one role: that of buying and selling. Here it acted now for buyer, 
now for seller, however the occasion arose. This was natural in view 
of the fact that the firm represented dynamic business interests, which 
were usually interchangeably engaged in buying and selling.” 





“The scattered miscellaneous business interests noted rarely represented more 
than five instances in any one group in a given period. One exception was the in- 
stances in 1908 involving public utility-customer controversies (usually a damage 
claim against the utility client), of which there were about ten. In November 1950, 
there were seven instances when the firm represented the mortgagor, rather than 
the mortgagee. These were mainly situations in which an established business client, 
such as a utility, was trying to raise funds. In each of the 1932 and 1950 periods 
the firm represented a lender seven different times in transactions with a proposed 
borrower, often a municipality. These were loans which were contemplated, but 
not yet consumated. Advice was given on their legality, if carried out as planned. 

In 1921, 1932, and 1950 the firm occasionally acted for an injured client in his 
claim against a tortfeasor or his insurer. Some of these were damage claims by 
businesses, some personal injury or property damage claims by individual clients. 
The 1932 period saw the firm entering a controversy between contending creditors 
of the same debtor. 

Throughout the periods examined the firm became involved in only three insured- 
insurer controversies (in which it represented the insured—usually a life or accident 
insurance matter), one life tenant-remainderman dispute, three condemnee-condemnor 
engagements (or their equivalent), one condemnor-condemnee matter (in which the 
firm represented a public utility proposing condemnation), and approximately three 
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Lecat SKILLS DRAWN ON IN THE CONDUCT OF THE FiIrM’s BUSINESS 


Comparative Use of Skills 


The following table shows the comparative number of instances in 
which each of a list of principal lawyers’ skills was drawn upon in a 
given period. The total number of instances of the use of all skills 
in a given period is given in parentheses underneath each date. (The 
discrepancies between these totals and the corresponding totals given 
in the Business Items table are due to inability in a few instances, oc- 
curring in each period, to determine from the letters whom the firm 


was representing. ) 


Type of Skill Percentage of Total Legal Skills 
(Involved in November Letter Files Items) 
1908 1921 1932 1938 1950 
(119) (221) (483) (231) (459) 





Litigation 19.3% 16.3% 143% 121% 81% 
Counsel’ing: 
Advice 27.7! 42.1 36.0 49.4 47.1 
Drafting 9.3 4.1 48 12.1 11.1 
Appraising advice or 
papers of others 0. 0. 6 0. 1.5 
Negotiation 41.2 37.1 44.3 26.4 31.6 
Involvement in client’s 
organization 25 4 0. 0. 6 
Total 100.0% 100.0% 100.0% 100.0% 100.0% 


The figures clearly show the predominance of the counselling and 
negotiation skills; also some decreasing emphasis upon litigation and 
negotiation, in contrast to the slowly growing importance of advising 
clients and drafting papers for them. 


Particular Skills 

Litigation 

a. Sanctions and litigation—Litigation is, of course, only one phase 
of the service rendered by a well-established law firm. The number 
of instances in which some legal sanction was at least distantly threat- 
ened (the only instances which were recorded and charted), contrast 
strikingly with the small number of law suits in which one of them 
was actively pursued. The sanction pursued in the greatest number 
of different cases was one created by statute, such as the Bankruptcy 





principal-agent mishaps. Each period examined showed two or three instances of 
conilicts between competing businesses, or between a landowner and adverse claim- 
ant, or between a garnishee and garnishor. 

This association of the firm with only a very select group of interests emphasized: 
its role as counsellor for the growing business enterprises of the community. It be- 
came a specialist in their type of problems. 
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Act, Workmen’s Compensation Act, garnishment and unlawful de- 
tainer statutes, tax statutes. Damages were next most often sought. 
Equity asserted itself only in the depression year of mortgage fore- 
closures, 1932.1? 

b. Subjects of litigation—Broadly speaking, litigation arose over 
issues concerning contracts, torts, property, business organization and 
operation, government regulation, taxes. There was not a dispropor- 
tionate number of suits involving business organization and opera- 
tional problems. This again underlined the traditional stability of the 
firm clients. They apparently were adaptable to business cycle changes, 
to changes in federal legislation and regulation,* and to the impact 
of such a new movement as the rise of unions, which was handled pri- 
marily by negotiation and did not reach the courts. 


Counselling and Negotiation 


The growing predominance of the counselling type of service’® in- 
dicated either closer relations between the firm and the client’s internal 
problems aud its diminishing responsibility in the client’s relations 
with outsiders, or else the increasing magnitude and pressure of the 
client’s internal relations problems as opposed to its public relations 
problems, possibly a combination of both. Undoubtedly problems of 





* That was also the only period in which firm clients assumed the role of plaintiff 
more often than that of defendant. 

Results in most suits appearing in the letters remained unknown because it was 
not practical to pursue specific matters into subsequent months. The favorable re- 
sults in the mortgage foreclosures and in several unlawful detainer actions were 
quite apparent, however. Otherwise, in the few instances where letter file data 
refiected on the outcome of law suits, the results were divided fairly evenly among 
those won, lost, and settled upon an agreed compromise. 

** See how one brewery met the prohibition crisis in CocHRAN, THE Past BREW- 
tnc Company (1948). 

“Tax matters were given a separate classification, outside the business operations 
group, because of their increasing importance to the client, but it can be seen that 
there was relatively little litigation over them. Expense alone would tend to mini- 
mize such litigation, plus uncertainty of the final result. Likewise, there was little 
litigation in the field of government relations. The trend in property matters also 
promised few suits, so long as the firm’s work in this field continued to be confined 
primarily to private conveyancing transactions (sales, mortgages, leases). An increase 
in eminent domain questions affecting a few clients might be possible, of course, but 
most of these would probably be disposed of in the pre-litigation stage. Property 
taxes were promptly paid, and land use controls did not often concern clients located 
in established industrial, commercial, and residential areas. 

*In a study of this kind there is ‘inevitably some overlapping in the incidence of 
these two types of service, because both counselling and negotiation were involved 
in great numbers of the matters reviewed, but it was the first letter to crop up on 
a given matter which determined the service under which it was recorded. Even so, 
there was probably a large enough number of matters cut across, to give the laws of 
chance fair play. It could not be said that the first letter in a given period on a 
given matter would tend to be either one of counsel or one of negotiation with the 
other party. 
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internal organization or procedure tended to become increasingly com- 
plex, especially considering the growing involvement with govern- 
ment regulation (including tax problems), the impact of the labor 
movement, and the intricacies of modern finance. This involvement 
of the firm in internal matters reflected the natural evolution of the 
professional expert, from the occasional emergency of battle to the 
day-to-day work of the conference room. So, over the whole span of 
the years for which we have data, counselling gained at the expense 
of both I'tigation and negotiation. 

As part of counselling, drafting of written instruments was increas- 
ingly involved, in order to define parties’ responsibilities, to fix pat- 
terns of conduct, and to prevent trouble. Purchase and sale agree- 
ments, insurance, collective bargaining agreements, carefully drawn 
directors’ and stockholders’ resolutions, and pension plans were by 
1950 absorbing more of the lawyer’s time and skills than ever before. 
The contract or corporate resolution, if well drawn, might prevent end- 
less negotiation at a later time and might well forestall litigation which 
could have arisen in its absence. Lawyers had always drafted deeds, 
mortgages, and leases, but now they were required to construct the 
grand plan: reorganization of a corporation, a new issue of bonds, a 
retirement or profit-sharing plan for employees, or an estate plan 
for a company executive or director. It was possible for a single, ex- 
panding business to occupy the major part of one lawyer’s time, though 
usually the work was spread among two or three lawyers.'¢ 


PLACE OF THE FIRM IN THE SOCIAL STRUCTURE 


Emphasis on the Economy 


The economy was emphatically the aspect of community structure 
in which the firm played its main role. Undoubtedly many factors 
were involved in this concentration. But, from the interviews and 
the letter files two elements emerge with particular sharpness. First, 
this was the way the firm wanted it: #.e., this economic-centered prac- 
tice was partly a deliberate creation of choice, a planned specialization. 
Second, twentieth century economic organization, in its complexity and 
large stakes, put a natural premium on such specialization. The letter 
files on their face reveal with vivid detail the tremendous tug exerted 
by the problems inherent in modern business, toward development 





* Undoubtedly the firm was often intimately involved in clients’ organizations, par- 
ticularly in the role of director, sometimes as an officer or a trustee or an executor, 
but the letters do not reflect much of this aspect of its service. Firm policy was to 
divorce strictly legal services from those rendered as officer or director. 
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of legal service specially tailored to respond to these needs. We see 
this, for example, in the extent to which the letterbooks show what 
significant portions of the firm’s time were given to plans and pro- 
cedures bearing on predictable conduct important for credit, finance, 
and management. 

The sharpness of the economic focus of the firm’s business was 
emphasized by the nature of the only really important area where its 
business touched an institution other than the economy—the area of 
family relations. A sizeable part of the firm’s activity (though classi- 
fied in other categories), in fact touched family arrangements, but 
these were almost exclusively arrangements concerning property, in 
the matter of estates and trusts and tax problems. 


Areas of Economic Activity 


If we allow the materials in the letterbooks themselves to set the 
categories, what principal subheads of economic concern emerge? 


Land 

It was the traditional conveyancing arrangements, of concern to 
the private landowner, which absorbed the firm’s attention in this 
area: no public domain questions, no land use control questions, few 
eminent domain or even tax problems. Nearly all these land trans- 
actions involved private dealings, such as sales, mortgages, and leases, 
with a sprinkling of devises and matters involving adverse claims. 
Urban land transactions predominated over rural land transactions. 

The pattern here remained constant on appeal, the same problems 
predominating as did in the letterbooks: private dealings (sales, 
mortgages, leases), with a sprinkling of eminent domain and tax- 
centered land problems. 


Transport and Communication 


li '. interesting to note here the gradual growth in volume of mat- 
ters concerning three companies, representing three types of enter- 
prises in this area, contrasted with the reduction and final disappear- 
ance of legal matters handled for other, similar enterprises. The vol- 
ume of matters handled for the three companies had likewise receded 
almost to the vanishing point by 1950 (so far as the firm letters for 
the selected months reveal). Thus, express and telephone and street 
railway company transactions grew to a peak in the 1930's, while 
railroad and water transport matters passed off the scene, only to be 
followed by the street railways before 1950. By November 1950, both 
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express company and telephone company legal problems had also de- 
elined.*” 

Telegraph company matters played, at most, only a minor role. 
However, new types of transport appeared in the firm ledgers in 1950; 
motor and air. So the change in type of transaction reflected the 
change in type of transport and communication. The older companies 
had ironed out their legal kinks, and the law with respect to them had 
settled down; the new types of enterprise must find their place and 
perhaps go through some, though not all, of the same legal battles. 

In transport and communication the pattern on appeal again fol- 
lowed quite closely that set by the letterbooks. Railroad matters 
reached their peak (1858-1865 period) before telephone and street 
railway problems reached theirs, at or soon after the turn of the cen- 
tury. By the second quarter of the twentieth century activity in all 
branches diminished almost to the vanishing point, so far as the work 
before the appellate court was concerned. 


Manufacturing and Commercial Enterprises 


These two blossomed over the years, so as to dominate the firm’s 
business by 1950, the commercial enterprises representing almost three 
times the volume of the manufacturing by that year. In manufactur- 
ing, from 1908 to 1950, there was a 400% increase in the number of 
matters handled; in commercial, a 900% increase. (A single rail 
accident involving the firm’s insurance company client was responsible 
for 40% of the 1950 items. But in view of the general volume of 
business represented by such a client’s affairs, this is perhaps not a 
fundamentally distorting factor.) 

Over the years the firm did work for a wide variety of industrial 





"In express company matters the service issue was important: the company’s 
relations with its customers. These, in turn, often impinged on the relations of the 
customer with another person, sometimes resulting in claims against the company 
by the third person. Or claims arose which were entirely foreign to any contract or 
service issue, made by strangers to the company, usually for personal injury or pro- 
perty damage. There was an occasional personal injury claim made by an employee. 

The telephone and street railway companies, on the other hand, were preoccupied 
with public regulatory problems, for the government regulated their activities while 
it did not those of the express company. Once these issues (rates, licenses, taxes) 
were taken care of, the companies had smooth sailing, with few other legal entangle- 
ments. Collections of customer accounts were virtually automatic, so this problem 
apparently did not harass them so much as it did the express companies, the manu- 
facturing and commercial enterprises, the banks, and the gas company. (The latter 
must have been more lenient about terminating its service to customers.) 
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and commercial concerns, with the following products and services 
predominating : 


Year Manufacturing Commercial 
1908 Electrical equipment Real estate 


1921 Fixtures, accessories, parts Merchandising 
Machinery 
Metal products (aluminum, 
brass, copper, steel) 


Rubber 
1932 Machinery Investment, holding companies 
Life and accident insurance 
1938 Machinery Investment 
Rubber 
1950 Autos and auto parts Grain exchanges, trade associ- 
Machinery ations 
Malts, malted milk Liability (casualty) insurance 
Metal products Real estate (large develop- 
Thermal controls ments) 


By 1950 the tendency was to concentrate on certain products and 
services, with a corresponding reduction in the variety of those rep- 
resented.1* 

Here, again, the peak of appellate activity had passed by the mid- 
twentieth century point. The commercial peak came first, in the post 
Civil War period. Manufacturing matters always numbered compara- 
tively few, showing very little change in volume from period to period, 
but evidencing their greatest strength at the beginning of the century. 

The following products and services predominated (i.e., appeared 
at least twice on the appellate docket for a given period). They are 
listed in order of numerical strength, in so far as this is possible, the 





~- 


* Initially the contract or service issues monopolized the firm’s attention, but 
gradually the public regulatory questions, particularly taxes, competed. Problems of 
corporate organization recurred regularly, indicating a persistent effort to achieve the 
most efficient structural framework possible and to expand as the needs of the 
business arose. There were not many financial problems except in this connection. 

The claims of non-customer strangers against the commercial enterprises grew 
somewhat over the years, a problem which industry was spared because of its less 
direct contact with the public. 

Contrast the labor situation, whose true importance is first revealed in 1950. Here, 
industry had four times the number of problems affecting commercial establishments. 
This was undoubtedly in part due to the type of commercial enterprises represented 
by the firm (see above) ; but the industrial unions were active at this time in de- 
manding pension and profit-sharing plans. 
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most frequently occurring items being listed first: 


Period Manufacturing Commercial 
1842-57 — _ 
1858-65 —— Merchandise 
1866-82 Farmmachinery Insurance 
Lumber 
Meat packing and products 
Merchandise 
Wheat 
Collection or credit agencies 
1883-92 = Insurance 
Newspaper 
Merchandise 


Brokers (misc. ) 
Combined law and real estate business 


1893-1907 Brewing Insurance 
Merchandise 
Seed, grain 
Trade associations 
Surety business 


1908-18 Feed Surety business 
Merchandise 
Automobiles 
Construction 
1919-30 Rubber Insurance 
1931-37 — Insurance 
Newspaper 
Investments 
1938-48 — Newspaper 
1948-53 — pon 


The pattern differed markedly only in one respect from that of the 
letterbook data: very few manufacturing concerns went to the Su- 
preme Court more than once. Perhaps this was because they, by 
nature, came into less direct contact with the public than did the com- 
mercial enterprise, and because of their greater specialization. Law 
problems for the manufacturer were perhaps less diversified than for 
the commercial concern, necessitating fewer calls on this Court. 


Banking 
No significant trends are seen here.?® 





* Contract and service issues predominated, with public regulatory problems and 
public (non-customer) relations lagging behind. 
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Power Companies 

Apparently the firm handled the numerous collection accounts of 
the gas companies largely because this was a necessary incident of full 
service to valued clients. This relation went back to the firm’s role in 
helping to organize the city’s oldest gas utility in 1855. Other gas 
utility matters did not bulk large in number, and were surpassed by 
those of the regional electric power companies in whose development 
the firm was active.”° 


Individual Property Questions 

Here the great expansion in the firm’s probate business was re- 
flected. Correspondingly significant was the relative increase in the 
number of wills drawn and in the number of inheritance and estate 
tax problems. Most gifts were testamentary, not inter vivos.*! Estate 
planning had come to be regarded as a natural incident of successful 
business operation. 

Clearly the firm did not have individual clients who were much 
troubled with torts questions ; presumably the firm would have handled 
this type of case for its clients who were in good standing. As indi- 
cated earlier, however, it may quite well not have drawn that type of 
business to itself, in view of its proscription of divorce and criminal 
matters. Of later years, as noted, torts claims came primarily with 
the insurance company client. 

Contracts, on the other hand, fitted easily into the established legal 
pattern. There were a few of these to look after for the individual 
client in each period examined. 

The same trend toward probate business and its attendant admin- 
istrative and tax problems might be seen in the Supreme Court ap- 
pearances, as was seen in the letterbooks. Again, too, the individual 
client’s property problems during his lifetime centered on contract 
questions. The bulk of these occurred at the century mark and there- 


after decidedly tapered off. 


Social Institutions and Social Structure 

The firm’s policy of contributing its services liberally to non-profit 
community agencies shows up here, although our sampling gives 
only a small register of the actual services rendered. The matters 
handled through the firm office by correspondence concerned two or 





” Here again, public regulation in recent years has absorbed company time. 
= One wonders if this trend will not change. Perhaps life insurance has already 


effected such a change, independently of the lawyer. 
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three agencies, primarily, with which the firm associated itself for 
many years. Collection letters, and the drafting of amendments to 
articles and by-laws, and of m‘nutes for directors’ meetings, here con- 
stituted some of the firm’s major contributions.?” 

General Characteristics 

From the specific details of the firm’s economic-centered work, we 
can see some general characteristics. First, the firm was preponder- 
antly concerned with one economic institution, the modern business 
corporation. 

Second, its work reflected the extent to which twentieth century 
American society, on its economic side at least, was a highly organized 
society, with consequent high emphasis on problems of structure and 
administration. This was particularly marked in this case, because of 
the firm’s longstanding concern with the public utilities field, where 
orderly provision and administration of services was especially of the 
essence of the enterprise. But, more generally, many aspects of the 
tabulated data in effect reflect concern with institutional structure or 
the arrangement of procedures for business: business organizational 
-and operational problems, contracts, government relations, statutory 
interpretation. 

Third, it was dynamic, not static, economic interests with which the 
firm was primarily concerned. The main areas of its economic-centered 
business concerned (1) the arranging of procedures to get things 
-done and the functioning of the market (i.e., contract, business and 
-corporate structure, and finance, over trust and estate business) ; 
(2) risk taking and bearing, rather than mere preservation of gains 
already won or capital already accumulated. Its estates trust business 
had the aspect of a rentier economy, but this was a subordinate 
part of its total business, and, significantly, one developed almost 
wholly incidental to the firm's participation in the more active aspects 
of the economy. 

CoNcLuUSION 


From the foregoing examination of the flow of business through 
the organ‘zed channels of the city law firm it can be seen how the 
firm grew with the economic times, and developed a flexible struc- 
ture with which to adjust to its rapidly changing environment. The 
individual lawyer became a specialist, but was part of an organization 
which could call up the expert appropriate to the problem at hand. 





*It should be remembered, too, that the firm contributed not only purely we 
pbb but also the talents of its individual members in serving on boards o 
« tors. 








Exclusion and Removal Legislation 


DANIEL R. MANDELKER* 


Edwards v. California! forced the first breach in those statutory 
provisions in the American poor laws? which restrict the migration of 
persons in need of public support. In that case the United States 
Supreme Court held unconstitutional the California exclusion statute, 
which made it a crime knowingly to bring a poor person into the state. 
While this decision took an important forward stride toward securing 
personal freedom of movement, nevertheless, it may have left intact 





*B.A. 1947, LL.B. 1949, University of Wisconsin; Ford Foundation Fellow in 
Residence, Yale University Law School, 1951-52; presently Assistant Professor of 
Law, Indiana University, Indianapolis Division. This article consists of part of a 
chapter, with some revisions, of a thesis submitted to the Law School of Yale Unt- 
versity in partial satisfaction of the requirement for the degree, Doctor of the Science 
of Law (J.S.D.). Work on this thesis was undertaken by the author during his ten- 
ure of a fellowship granted by the Fund for the Advancement of Elucation. How- 
rey it represents the independent work of the author, and he is solely responsible 

or it. 

* 314 US. 160 (1941). 

? The program of poor relief, general relief, or general assistance should be dis- 
tinguished from categorical public assistance. Categorical assistance comprehends the 
programs of Old Age Assistance, Aid to the Blind, Aid to Dependent Children, and 
Aid to the Permanently and Totally Disabled. These programs are financed by the 
states and local governments with federal financial help, are state-administered or 
state-supervised, and must conform to minimum standards prescribed by federal 
statute in order to qualify for federal aid. See Geddes, Programs of Public Assistance 
in the United States, 70 MonruHty Las. Rev. 132 (1950). 

It is the function of general assistance to furnish aid to persons not covered by 
categorical assistance or other programs of social insurance and, in some areas, to 
supplement grants and awards under any of these other programs. General assistance 
remains the financial and administrative responsibility of the state and local govern- 
ments, and is not subject to state supervision in every jurisdiction. For a brief re- 
view of general assistance see Mandelker, The American Poor Laws: A Legislative 
Backwater, 41 A.B.A.J. 567 (1955). 

After the fashion of the original English legislation, the Wisconsin general assist- 
ance statute is fairly detailed. See Wis. Stat. c. 49 (1953). The statute may be 
commended for having dropped the customary derogatory words used in such legis- 
lation in favor of less censorious terms. For example, a person in need of relief is 
-defined as a “dependent person,” and not as an “indigent” or “pauper.” Wis. Stat. 
§ 49.01(4) (1953). Towns, cities, and villages, however, would seem to have the 
primary financial responsibility for general relief. Unless it has elected to assume 
‘the entire burden of relief to persons residing within it, the county is responsible 
only for those residing outside municipal limits. W1s. Stat. $§ 49.02, 49.03 (1953). 
Municipal administration of relief does not have much to recommend it, as many 
of the smaller towns and villages do not have a financial base sufficient to support 
their potential relief load. This is particularly true in vulnerable one-industry com- 
munities. Relief administration on both a county and municipal basis has also com- 
plicated the question of intercommunity reimbursement for relief expenditures to 
nonresidents. See Wis. Stat. § 49.11 (1953); Holland v. Cedar Grove, 230 Wis. 
177, 282 N.W. 111 (1939). Intergovernmental disputes are now litigated before the 
state department of public welfare. 
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three agencies, primarily, with which the firm associated itself for 
many years. Collection letters, and the drafting of amendments to 
articles and by-laws, and of m‘nutes for directors’ meetings, here con- 
stituted some of the firm’s major contributions.” 

General Characteristics 

From the specific details of the firm’s economic-centered work, we 
can see some general characteristics. First, the firm was preponder- 
antly concerned with one economic institution, the modern business 
corporation. 

Second, its work reflected the extent to which twentieth century 
American society, on its economic side at least, was a highly organized 
society, with consequent high emphasis on problems of structure and 
administration. This was particularly marked in this case, because of 
the firm’s longstanding concern with the public utilities field, where 
orderly provision and administration of services was especially of the 
essence of the enterprise. But, more generally, many aspects of the 
tabulated data in effect reflect concern with institutional structure or 
the arrangement of procedures for business: business organizational 
and operational problems, contracts, government relations, statutory 
interpretation. 

Third, it was dynamic, not static, economic interests with which the 
firm was primarily concerned. The main areas of its economic-centered 
business concerned (1) the arranging of procedures to get things 
-done and the functioning of the market (i.e., contract, business and 
-corporate structure, and finance, over trust and estate business) ; 
(2) risk taking and bearing, rather than mere preservation of gains 
already won or capital already accumulated. Its estates trust business 
had the aspect of a rentier economy, but this was a subordinate 
part of its total business, and, significantly, one developed almost 
wholly incidental to the firm's participation in the more active aspects 
of the economy. 

CoNCLUSION 


From the foregoing examination of the flow of business through 
the organ‘zed channels of the city law firm it can be seen how the 
firm grew with the economic times, and developed a flexible struc- 
ture with which to adjust to its rapidly changing environment. The 
individual lawyer became a specialist, but was part of an organization 
which could call up the expert appropriate to the problem at hand. 





™It should be remembered, too, that the firm contributed not only purely legal 
phi but also the talents of its individual members in serving on boards of 
~ directors. 
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Edwards v. California! forced the first breach in those statutory 
provisions in the American poor laws? which restrict the migration of 
persons in need of public support. In that case the United States 
Supreme Court held unconstitutional the California exclusion statute, 
which made it a crime knowingly to bring a poor person into the state. 
While this decision took an important forward stride toward securing 
personal freedom of movement, nevertheless, it may have left intact 
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of Law (J.S.D.). Work on this thesis was undertaken by the author during his ten- 
ure of a fellowship granted by the Fund for the Advancement of Elucation. How- 
yey it represents the independent work of the author, and he is solely responsible 
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? The program of poor relief, general relief, or general assistance should be dis- 
tinguished from categorical public assistance. Categorical assistance comprehends the 
programs of Old Age Assistance, Aid to the Blind, Aid to Dependent Children, and 
Aid to the Permanently and Totally Disabled. These programs are financed by the 
states and local governments with federal financial help, are state-administered or 
state-supervised, and must conform to minimum standards prescribed by federal 
statute in order to qualify for federal aid. See Geddes, Programs of Public Assistance 
in the United States, 70 MonrsBiy Las. Rev. 132 (1950). 

It is the function of general assistance to furnish aid to persons not covered by 
categorical assistance or other programs of social insurance and, in some areas, to 
supplement grants and awards under any of these other programs. General assistance 
remains the financial and administrative responsibility of the state and local govern- 
ments, and is not subject to state supervision in every jurisdiction. For a brief re- 
view of general assistance see Mandelker, The American Poor Laws: A Legislative 
Backwater, 41 A.B.A.J. 567 (1955). 

After the fashion of the original English legislation, the Wisconsin general assist- 
ance statute is fairly detailed. See Wis. Stat. c. 49 (1953). The statute may be 
commended for having dropped the customary derogatory words used in such legis- 
lation in favor of less censorious terms. For example, a person in need of relief is 
-defined as a “dependent person,” and not as an “indigent” or “pauper.” Wis. Stat. 
§ 49.01(4) (1953). Towns, cities, and villages, however, would seem to have the 
primary financial responsibility for general relief. Unless it has elected to assume 
the entire burden of relief to persons residing within it, the county is responsible 
only for those residing outside municipal limits. Was. Stat. $§ 49.02, 49.03 (1953). 
Municipal administration of relief does not have much to recommend it, as many 
of the smaller towns and villages do not have a financial base sufficient to support 
their potential relief load. This is particularly true in vulnerable one-industry com- 
munities. Relief administration on both a county and municipal basis has also com- 
plicated the question of intercommunity reimbursement for relief expenditures to 
nonresidents. See Wis. Stat. § 49.11 (1953); Holland v. Cedar Grove, 230 Wis. 
177, 282 N.W. 111 (1939). Intergovernmental disputes are now litigated before the 
‘state department of public welfare. 
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those statutory provisions which authorize the involuntary removal 
of a poor person to his place of residence, and those exclusion statutes 
which apply intrastate. It may be appropriate, then, both to review 
the impact of the Edwards case on the constitutionality of exclusion 
and removal laws, and to examine the substantive provisions of such 
legislation in an attempt to determine what effects they have on free- 
dom of movement. 

Exclusion and removal legislation may be understood only in light 
of the settlement requirement in poor relief. Originally, under the 
Elizabethan Poor Law of 1601, relief was awarded without regard to 
residence, although some local administrators insisted on such a re- 
quirement in spite of the statute.*. Finally, the requirement was ar- 
ticulated by a statute of 1662,* and today settlement, which is defined 
as residence for a prescribed period in the locality to which an appli- 
cation for relief is made, characterizes the American poor law statutes.® 

The English statute of 1662 also contained a provision authorizing 
the compulsory removal to his place of residence of any person “likely 
to become chargeable.” Thus was born the practice of removal. This 
statute gave relief administrators a device which enabled them unilat- 
erally to transport to their place of settlement persons who were eli- 
gible for relief and to prevent persons thought to be potential relief 
recipients from acquiring a settlement. Compulsory removal laws are 





* This historical development is well reviewed in Riesenfeld, The Formative Era 
of American Public Assistance Law, 43 Cauir. L. Rev. 175 (1955). Some of the 
earlier laws for the relief of the poor contained a settlement requirement. See 14 
Exuz. I. c. 5 (1572). 

*13 & 14 Cuartes II c. 12, § 1 (1662). 

° E.g., Wis. Stat. § 49.10(4) (1953). The law re'ating to the acquisition of a 
settlement is somewhat more comp'icated than the statement in the text would in- 
dicate, however, as the cases often require that the individual couple the statutory 
residence period with an intent to make the locality in question his home. Waushara 
Co. v. Calumet Co., 238 Wis. 230, 298 N.W. 613 (1941). The analogy to the con- 
cept of domici'e is evident, and has led most courts to hold that a settlement once 
gained cannot be lost until a new one is acquired. However, this rule has now been 
changed by statute in Wisconsin. Wis. Stat. § 49.10(7) (1953) (settlement lost after 
one year absence). 

Wisconsin also has a provision the effect of which is that time spent by an in- 
dividual in a community while supported as a “dependent person” does not count 
toward the acquisition of a settlement. Wis. Stat. § 49.10(4) (1953). Under an 
earlier form of the statute, which excluded time spent while “supported as a pauper,” 
the court took the interesting position that the actual receipt of public aid was not 
controlling so long as the individual occupied a pauper status during the period 
in question. Saukvi'le v. Grafton, 68 Wis. 192, 31 N.W. 719 (1887). That decision 
may prevent members of the lower economic groups from ever acquiring a settle- 
ment. Whether the case is still good law under the present form of the statute is 
another question. 

Some statutes now require only a state residence as a prerequisite to the receipt 
of relief. E.g., N.Y. Soctat WexFare Law §§ 62, 117 (Supp. 1954). 
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still present in many states today and have not fallen entirely into 
disuse. 

Relief officials in this country, however, have not been content with 
the remedy of compulsory removal. In addition, they have often en- 
gaged in the practice of dumping or passing on nonresidents who 
apply for aid, in the hope that the next community will accept re- 
sponsibility for their care. As a consequence, many jurisdictions have 
passed exclusion laws. These statutes impose civil or criminal penalties 
or both on anybody who brings a poor person into a locality knowing 
that he will become a public charge, or intending to make him one. 

To begin with, it should be noted that exclusion and removal legis- 
lation simply authorizes a form of local self-help to keep out persons 
who do not belong. These laws, rather than solving the relief prob- 
lem presented by nonresidents in need of public support, simply re- 
distribute these people to other communities.’ While the process of 
redistribution compelled by these statutes presupposes the justice of 
a system of public relief based on local responsibility, the equity of 
such a system in a highly mobile society is open to question. In ad- 
dition, the reader is asked to remain aware, throughout the discussion 
that follows, of the definite feeling on the part of many that exclusion 
and removal legislation is not in accord with those concepts of politi- 
cal democracy and personal liberty upon which this country was 
founded.® It seems more in accord with those principles not to author- 
ize any restrictions on individual freedom of movement.® 





*For accounts of dumping practices see Hirsch, Provisions Regarding Settlement 
in AppoTt, PusLic ASSISTANCE: AMERICAN PRINCIPLES AND PoLicteEs 180, 185 (1940); 
Note, 53 Harv. L. Rev. 1031 (1940). A decrease in such activities was reported fol- 
lowing the decision in the Edwards case. Burns, THE AMERICAN SOCIAL SECURITY 
SysTeM 343 (1949). 

* The removal and exclusion statutes may be justified only to the extent that they 
compel localities to assume their responsibilities toward persons in need. Dumping 
and passing on may be engaged in to avoid governmental responsibility either to- 
ward sett'ed or nonsettled persons. Indeed, one court has held that the penalties 
of its exclusion statute are applicable only if the individual in question had a settle- 
ment in the locality from which he was taken. Pitkin Co. v. Law, 3 Colo. App. 
328, 33 Pac. 143 (1893). However, community responsibility in this area might 
better be enforced by providing a method to review improper denials of relief. 

*See Falk, Social Action on Settlement Laws, 18 Soctat Serv. Rev. 288 (1944) 
(quoting Adam Smith); Vestal, Freedom of Movement, 41 Iowa L. Rev. 6 (1955). 

°It might be argued that machinery should be made available by which persons 
might be returned upon the consent of their p'ace of settlement. With this end in 
view, voluntary inter-agency transportation agreements were initiated between some 
areas, beginning with the turn of the century, and are now explicitly authorized in 
those states which have adopted the Uniform Transfer of Dependents Act or sim- 
ilar legislation. However, these agreements failed, and apparently have never been 
revived. Restricting an individual’s freedom of movement does not seem any the 
more justified though it is accomplished on a negotiated rather than a unilateral 
basis 


For details of the interstate transportation agreement movement and its failure 
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ExcLusion STATUTES 


Until the decision in the Edwards case, many jurisdictions had stat- 
ates penalizing anybody who brought a poor person into the state.!° 
In that case the defendant was convicted under a California statute 
which made it a misdemeanor knowingly to bring in a non-resident 
indigent person. Edwards, a resident of California, had brought his 
indigent but able-bodied brother-in-law into California from Texas. 
On appeal to the United States Supreme Court, Edwards’ conviction 
‘was reversed.!™* 

The decision of the Court was rested on the narrow ground of the 
Interstate Commerce Clause. Unreasonable burdens on any phase of 
interstate commerce which is a national concern have consistently 
been held unconstitutional, and the Court, noting that the movement 
of persons interstate is a national problem, brought the California stat- 
ute within that line of authority. In so doing it rejected dicta, con- 
tained in earlier opinions of the Court, that “paupers” constitute an 
exception to this rule. Four of the justices, in two concurring opin- 
ions, preferred to rest their holding on the broader basis that the right 
of a citizen to move interstate is a privilege of national citizenship, and 
therefore is protected from abridgement by the states by the Four- 
teenth Amendment to the Federal Constitution. 

What implications the Edwards case has for other similar provisions 
of the poor laws will be discussed shortly. For the moment, it should 
be noted that, while those exclusion statutes which penalize personal 
movement interstate are now inoperative, the Edwards decision has 
left intact similar statutes, found in something over one-third of the 





see FaLK, SETTLEMENT Laws 19, 20 (1948). Ten states have now adopted the Uni- 
ost Transfer of Dependents Act. 9A U.L.A. 160 (Supp. 1954). For similar legis- 
lation see, e.g., Mass. ANN. Laws c. 121, § 9A (1949). But see communication to 
the writer from Guy R. Justis, Director, Colorado Department of Public Welfare 

(September 15, 1954) (uniform act has never been put into effect). 
* Though they are presently inoperative, some of these statutes have never been 
See, e.g., Ata. Cope tit. 44, § 19 (1940); Inp. Ann. Srart. § 10-4601 (Burns 

1942). 

Whether the exclusion and removal statutes can be made applicable to persons 
eligible for categorical assistance presents another difficult problem which, to date, 
has not received judicial consideration. The context in which most of these statutes 
appear, however, indicates that they are limited to persons eligible for poor relief. 
The difficulty is that, in most areas, persons eligible for categorical assistance are 
also eligible for supplementary poor relief if their categorical grant is not sufficient. 

The problem presented by indigent immigrants has also been an everpresent 
one. The present immigration act authorizes the admission of a person “likely to 
become a public charge” only upon the giving of a suitable security against his 
becoming dependent on public help. 66 Star. 188, 8 U.S.C. § 1183 (1952). 

= Edwards v. California, 314 U.S. 160 (1941). 
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states, which impose similar penalties on the bringing of poor per- 
sons from one locality to another within the state.". 

These statutes would seem, on their face, to impose severe restric- 
tions on freedom of movement. However, the potentialities of such 
laws have been considerably limited by judicial interpretation. First 
of all, not only do many of them require that the individual accused 
of violating the statute must have had an intent to make the poor per- 
son a public charge, but some courts have read this requirement into 
statutes simply providing that knowledge that the individual will be- 
come a charge is enough.’* The necessity to prove intent has had the 
effect of reducing the number of successful civil and criminal actions 
under the statutes.1* 

The courts have also mitigated the effects of these laws by writing 
in a judicial exception which authorizes the removal of a poor person 
from one locality to another if this is necessary for his survival,’ or 
if done voluntarily by a relative who has undertaken to furnish his 





*Some of the statutes simply require that there be a “purpose” to make the 
individual chargeable to the locality to which he is brought. Just how this word 
is to be interpreted has not been indicated. Citations to the statutes follow: Coto. 
Stat. Ann. c. 124, § 10 (1949) (knowledge); Conn. Gen. Stat. § 2583 (1949) 
(intent); Iowa Cope ANN. § 252.19 (1949) (same); Ky. Rev. Srar. § 432.560(1) 
(1953) (degree of scienter not specified) ; Me. Rev. Stat. c. 94, § 42 (1954) (intent); 
Mass. Ann. Laws c. 117, § 28 (1949) (same); Micu. Strat. Ann. § 16.154 (1950) 
(same) ; Nes. Rev. Stat. § 68-116 (1950) (knowledge) ; Nev. Comp. Laws §§ 5147, 
5150 (1929) (degree of scienter not clear); N.H. Rev. Laws c. 123, § 12 (1942) 
(intent); N.J. Rev. Stat. § 44:8A-32 (Supp. 1953) (purpose); N.Y. Penat Law § 
1650 (same); N.D. Rev. Cope § 50-0124 (1943) (knowledge); Onto Rev. Cope. 
§ 337.29 (1953) (purpose); S.D. Cope § 50.0209 (1939) (knowledge); Vr. Rev. 
Stat. § 7137 (1947) (intent); Wis. Srar. § 49.12(4) (1953) (purpose). See also, 
e.g., S.D. Cope § 50.0106 (1952), penalizing the unlawful sending of a poor person 
from a county. Such a provision may not be necessary. See Thomas v. Ross, & 
Wend. 672 (N.Y. 1832). The Utah statute authorizes counties to adopt regulations. 
prohibiting or regulating the bringing in of nonsettled persons. Utan Cope ANN. 
§ 17-5-59 (1953). 

That the burden of proof will vary depending on the nature of the penalty im- 
posed see Barnet v. Ray, 33 Vt. 205 (1860). Under most of the statutes the person 
transported must not have had a settlement in the community to which he was 
taken, though some statutes do not require this, See Winfield v. Mapes, 4 Denio 
571 (N.Y. 1847); Town of Weybridge v. Cushman, 64 Vt. 415, 24 Atl. 1114 (1892). 

* Denver v. Litel, 98 Colo. 91, 52 P.2d 1145 (1935); Sanford v. Emery, 2 Me. 5 
(1822) (under prior law) ; Deerfield v. Delano, 18 Mass. 465 (1823) (same). 

*See Bartlett v. Ackerman, 66 Hun 627, 21 N.Y. Supp. 53 (Sup. Ct. 1892). 

“In Williams v. Franklin Co., 39 Ill. 21 (1865), decided under a prior law, the 
court said, by way of dictum, that the statutory penalty would not be imposed if 
the removal “was the dictate of common humanity, and necessary in order to save 
a human being from perishing.” Jd. at 23. The opinion of the court was generally 
unsympathetic to the statute. Cf. Denver v. Litel, 98 Colo. 91, 52 P.2d 1145 (1935) 
{no violation, dependent person merely sent to place where he said he would find 
work). In this and the following footnotes, cases arising under statutes punishing 
the interstate movement of dependent persons have been included if they provide 
an insight into the intrastate exclusion laws. However, it should be remembered 
that the interstate exclusion statutes were held unconstitutional in the Edwards case. 
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support.'® One court has further restricted the statute by making it 
applicable only to persons who were receiving relief or eligible for it 
at the time of their removal,’ and another by maxing the statute in- 
applicable if the individual has lost his settlement in the locality to 
which he is brought for technical reasons, but in fact has his real resi- 
dence there.'* If the opinion of one court is also accepted, that the 
statute does not apply to common carriers that transport a dependent 
person in the ord‘nary course of business,’* then the exclusion laws 
have less of an inhibiting effect on freedom of travel than might be 
supposed. 

In addition, while the reported cases may not constitute a fair 
sample, it would appear from the decisions that trial court judges tend 
to direct verdicts for and juries tend to acquit persons prosecuted 
under the exclusion statutes, and appellate courts tend to affirm these 
acquittals.'®, This tendency should be considered in conjunction with 
the rule that furnishing the cost of transportation is not enough, stand- 





* Union Co. v. Axley, 53 Ill. App. 670 (1894) (under prior law). Cf. Rock Island 
Co. v. Mercer Co., 96 I'l. App. 531 (1901) (action of relief officer in placing recipient 
with willing hosts in another county not a violation of the statute). 

** Risner v. State, 55 Ohio App. 151, 9 N.E.2d 151 (Ct. App. 1936). The individual 
in question was a marginal tenant farmer. The case should be compared with those 
statutes providing that persons “likely to become chargeable” are subject to removal. 

“ This is the import of the decision in State v. Benton, 18 N.H. 47 (1846). An 
interstate exclusion statute was involved, but the opinion is relevant to the intrastate 
exclusion laws. The individual in question was a widow who had her actual resi- 
dence in New Hampshire but who had acquired a derivative settlement through her 
husband in Vermont. 

* Fitchburg v. Chesire R.R., 110 Mass. 210 (1872). The court pointed out that 
the carrier, in this case a rai'road, has a duty to transport anybody, and would not 
be liable for the statutory penalty in the absence of a proven intent to violate the 
statute. Cf. Thomas v. Ross, 8 Wend. 672 (N.Y. 1832) (dictum). While the statutes 
have been held applicable to public officers as well as private persons, Palmer v. 
Wakefield, 102 Mass. 214 (1869), if they act without their authority in transporting 
the poor person, the locality which they represent cannot be held responsible for 
their conduct. Eden v. Danvil'e, 110 Vt. 242, 4 A.2d 341 (1939). 

* For representative cases, brought to enforce civil or criminal penaities, in which 
directed or jury verdicts for the defendant have been affirmed on appeal see Denver 
v. Litel, 98 Co'o. 91, 52 P.2d 1145 (1935); Sanford v. Emery, 2 Me. 5 (1822); 
Franklin v. Fuller, 105 Mass. 336 (1870); Deerfield v. Delano, 18 Mass. 465 (1823); 
Livingston Co. v. Oakland Co., 141 Mich. 667, 104 N.W. 978 (1905); Bartlett v. 
Ackerman, 66 Hun 627, 21 N.Y. Supp. 53 (Sup. Ct. 1892); Foster v. Cronkhite, 35 
N.Y. 139 (1866); Wallingford v. Gray, 13 Vt. 228 (1841). For a case in which, on 
appeal, a judgment of guilty was reversed on the evidence, see Harding v. People, 
34 Ill. App. 617 (1889). For cases in which successful actions were sustained on the 
evidence see Barkhamsted v. Parsons, 3 Conn. 1 (1819); People v. Barlow, 134 
Mich. 394, 96 N.W. 482 (1903). Of course, the reported cases may not give a re- 
liable indication of what transpires at the trial level. An honest belief that the poor 
person was removed under a valid order of removal appears to be a good defense 
to a criminal action under the statute. Sturbridge v. Winslow, 38 Mass. 83 (1838). 
But cf. Newaygo Co. v. Nelson, 75 Mich. 154, 42 N.W. 797 (1889). 
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ing alone, to indicate the requisite statutory intent.2° As a consequence, 
convictions under the statute may be difficult if not impossible to ob- 
tain as a matter of fact. 

As noted earlier, the thrust of the exclusion statutes has been limited 
further by the decision in the Edwards case, holding unconstitutional 
those statutes which impose penalties on the bringing in of poor per- 
sons from outside the state. This decision might be examined further 
at this point. 

Five of the nine justices in that case predicated their decision on 
the narrow ground of the Interstate Commerce Clause. The court 
held that the transportation of persons is commerce and that the 
statute is unconstitutional as an unreasonable limitation upon that 
commerce.*!_ The Court also rejected; at least partially, the dicta of 
earlier Supreme Court cases that “paupers,” like physical pestilence, 
were an exception to the rules governing interstate commerce.?? Four 





* See, e.g., Denver v. Litel, 98 Co'o. 91, 52 P.2d 1145 (1935); Poster v. Cronkhite, 
35 N. Y. 139 (1866); Town of Wallingford v. Gray, 13 Vt. 228 (1841). Money 
was furnished in these cases on the representation that the individual would use it 
to secure transportation to a place where he would be cared for or could secure work. 

* Tf there is a Federal statute applicable to the subject matter involved, the ques- 
tion is whether the Federal statute preempts the state law. In this situation, since 
there is no congressional] enactment, the state statute can survive only if it is con- 
sidered a regulation of a local matter which does not constitute more than an in- 
cidenta! burden on interstate commerce. Otherwise it will not survive the intent of 
the framers of the Constitution that national commerce remain free and unfettered 
even in the absence of Federal regulation. 

For other treatments of the interstate commerce aspects of the exclusion and re- 
moval laws. see Note, 40 Cor. L. Rev. 1032, 1035-1040 (1940); Note, 53 Harv. L. 
Rev. 1031 (1940). Both comments were written prior to the Edwards case. For com- 
ments on that decision see 42 Cot. L. Rev. 139 (1942); 55 Harv. L. Rev. 873 (1942); 
9 U. or Cut. L. Rev. 334 (1942). For an exhaustive treatment of the subject, sub- 
sequent to the Edwards decision, see Comment, 40 Micu. L. Rev. 711 (1942). See 
also RuTLEpGE, Regulation of the Movement of Workers: Freedom of Passage 
Within the United States, 1953 Wasu. U.L Q. 270. 

™ 314 US. at 176, 177. It should be pointed out, however, that the person al- 
leged to have been illegally brought into the state in the Edwards case was an able- 
bodied person who could not find work. It would seem that the Court may have 
expressly 'eft open the question, whether an exclusion statute could properly be ap- 
plied to forbid the importation of persons from outside the state who were in need 
because they were physically or mentally disabled. It may be that a statute ex- 
pressly so limited would be held constitutional. A statute in general terms, which 
covered both able-bodied and disabled persons in need, could probably not be 
severed and upheld only as to the latter. See Ore. Rev. Stat. § 415.070 (1953), pro- 
hibiting the bringing of dependent persons requiring institutionalization into the 
state. The statute carries a criminal penalty, but makes an exception if the indi- 
vidual is brought in “through necessity,” and exempts common carriers for acts “in 
the line of duty.” 

For an example of an early dictum to the effect that paupers may be excluded 
from a state see New York v. Miln, 36 U.S. (11 Peters) 102, 142 (1837). In spite of 
these dicta, it should be pointed out that restrictions on in-migration that were not 
considered a reasonable regulation for the benefit of the state were uniformly struck 
down as an unreasonable burden on commerce. See Henderson v. Mayor of N.Y., 
92 U.S. 259 (1875) (tax on immigrants). Accord, Bangor v. Smith, 83 Me. 422, 22 
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of the justices, in two concurring opinions, held that the right to- 
move from state to state is protected against state interference by the 
Fourteenth Amendment to the Federal Constitution as one of the 
privileges and immunities of United States citizenship.”* 

As stated previously, neither of the Federal constitutional provisions 
relied on in the Edwards case has any effect on the constitutionality 
of those exclusion statutes applying only to the movement of persons 
within a state. However, the possibility exists that these statutes 
might be held to be an unreasonable exercise of the state’s police 
power, and therefore a violation either of the Due Process Clause of 
the Fourteenth Amendment to the Federal Constitution,2* or of sim- 
ilar provisions in state constitutions. Such statutes might be upheld 
as reasonable regulations for the dispensation of public assistance on 
the ground that they compel communities to discharge their responsi- 
bilities toward persons in need of relief.** Some statements in the 





Atl. 379 (1891) (statute requiring common carrier to remove or support any per- 
son carried into the state who fell in need within a year). The Edwards case then, 
might be regarded as simply another limitation on the rule permitting the exclu- 
sion of paupers. There is some intimation in the Edwards case, however, that the 
rule authorizing the exclusion of paupers was rejected by the court in toto. See the 
discussion in the text, infra. 

* U.S. Const. amend. XIV, § 1. Justice Douglas wrote a concurring opinion in 
which he was joined by Justices Black and Murphy. Justice Jackson wrote a sep- 
arate concurring opinion. Justice Douglas relied heavily on Crandall v. Nevada, 73 
US. (6 Wall.) 35 (1867) which, prior to the adoption of the Fourteenth Amend- 
ment, seemed to have held that the right to move from state to state was an inci- 
dent of national citizenship. That case struck down a Nevada tax on persons leav- 
ing the state by common carrier. However, the majority opinion in the Edwards 
case preferred to follow the concurring opinion in the Crandall case, which had 
invalidated the Nevada tax under the Commerce Clause. 

*U S. Const. amend. XIV, § 1. 

It has also been suggested that an interstate exclusion statute might constitute 
a discrimination against nonresidents in violation of the Privileges and Immunities 
Clause of the Fourth Article of the Federal Constitution. U.S. Const. art. IV, § 2. 
See Note, 53 Harv. L. Rev. 1031 (1940). In his concurring opinion, Justice Douglas 
indicated that the statute in the Edwards case would be unconstitutional under this 
section of the Constitution, but preferred to place his opinion on the ground stated 
in the text. 314 U.S. at 180. Since this clause would not apply to exclusion statutes. 
aimed only at residents of the state, further consideration of this clause will be re- 
served for the discussion of the constitutionality of compulsory removal laws. 

** See the comments in Town of Randolph v. Ketchum, 117 Vt. 468, 94 A.2d 410 
(1953); Town of Marshfield v. Edwards, 40 Vt. 245 (1867). See the discussion in 
note 7, supra. 

However, it should be noted that only a few of the statutes are clearly limited 
to intrastate removals. This is true of the New Hampshire, New York, and Vermont 
statutes, and also appears to be true of the New Jersey law. See the statutes cited 
in note 11, supra. Most of the statutes are drawn broadly enough to include, either 
expressly or implicitly, the movement of a poor person to a locality either from 
within or without a state. Cf. Thomas v. Ross, 8 Wend. 672 (N.Y. 1832). Since 
the statute is unconstitutional insofar as it applies to persons who bring in a poor 
person from outside the state, the possibility exists that the remainder of the statute 
might not be severable and would be unconstitutional on that account. See Note, 
29 Cor. L. Rev. 1140 (1929). 
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majority opinion of the Edwards case, however, while they are dicta, 
may indicate that the United States Supreme Court no longer con- 
siders poverty a reasonable basis upon which to predicate restrictive 
legislation, whether on the intrastate or interstate level.?* 

Counsel for California in the Edwards case appear to have urged 
on the Court the argument that the exclusion statutes simply further 
the pattern of local responsibility for the needy which is deeply rooted 
in Anglo-American history. Presumably, counsel sought to invoke the 
antiquity rule that the Constitution requires no greater protection to 
individuals than existed at the time of its adoption.** To this the 
Court replied : 

Of th’s it must first be said that we are not now called upon to 

determine anything other than the propriety of an attempt by a 

State to prohibit the transportation of indigent non-residents into 

its territory. The nature and extent of its obligation to afford 

relief to newcomers is not here involved. We do, however, sug- 
gest that the theory of the Elizabethan poor laws no longer fits the 
facts.*8 (Italics supplied ) 

In the succeeding sentences, the Court elaborated this statement 
by indicating that the relief burden is no longer solely the responsi- 
bility of local governments. If this is the case, perhaps even a statute 
which seeks to restrict the movement of needy persons within a state 
would meet with objections from the Court on the ground that it is 
not a reasonable regulation in the public interest.”® 


REMOVAL Laws 


About half of the states still have compulsory removal laws. These 
statutes are of two types. Some are simply adjunct to the statutory 





It should also be pointed out that the New York law may in fact be inoperative 
since settlement for general assistance purposes in that state need now be gained 
only on the state level. The only exception seems to be the local settlement required 
for hospital and institutional care which is of importance on'y in fixing financial 
responsibility. N.Y. Soctan Wetrare Law § 62(2) (Supp. 1955). 

*It has also been suggested that exclusion and removal statutes might constitute 
a violation of the equal protection of the laws under U.S. Constr. amend. XIV, § 1, 
or under similar provisions of state constitutions. See Comment, 40 Micu. L. Rev. 
711, 726 (1942). However, the problems raised by the Equal Protection Clause 
seem similar, in this context, to those raised under the Due Process Clause. The 
Equal Protection Clause has been held not to have been violated if the statute in 
question is based on a reasonab'e classification. Similarly, if the statute constitutes 
a reasonable exercise of the state’s police power, the requirements of the Due Process 
Clause are held to have been satisfied. 

* For a case using this argument to uphold a compulsory work relief provision in 
a poor law see Commonwealth v. Pouliout, 292 Mass. 229, 198 N.E. 256 (1935). 

314 US. at 174. 

* Perhaps the settlement requirement itself is unconstitutional. Compare the 

Edwards dictum with the comments by the court in People ex rel. Heydenreich v. 


Lyons, 374 Ill. 557, 30. N.E.2d 46 (1940). 
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scheme for distributing the cost of relieving nonresidents.2° These 
provide for the compulsory removal to their place of settlement of 
persons who apply for or who are eligible for relief.24 The other 
statutes are modeled on the English statute of 1662, and similarly 
permit the compulsory return of dependent persons even though they 
are not presently applying for assistance.*? Statutes of this type 
could be used to prevent persons from acquiring a settlement, espec- 
ially those which still contain the phraseology of the 1662 law, author- 
izing the return of persons “likely to become chargeable.”** Most of 
the compulsory removal laws authorize the return of persons to settle- 
ments outside as well as inside the state.** Tyfically, the statute au- 





” There is authority that a dependent person may not be removed against his will 
in the absence of a statute authorizing this. Backus v. Dud’ey, 3 Conn. 568 (1821) 
(tort action by person removed). Even under a statute authorizing removal, it has 
been held that the officer making the removal is liable in tort if he does not exercise 
due care. Merrill v. Bassett, 97 Me. 510, 54 Atl. 1102 (1903). 

* Conn. Gen. Stat. § 1094(c) (Supp. 1953); Conn. Gen. Stat. § 2582 (1949); 
Inv. ANN. Stat. § 52-165 (Burns 1951); Me. Rev. Stat. c. 94, $§ 32, 34 (1954); 
Mass. Ann. Laws c. 117, § 25 (1949); Mass. Ann. Laws c. 122, § 21 (Supp. 1953); 
Mica. Stat. Ann. § 16.188 (1950); Micu. Stat. ANN. § 16.192 (Supp. 1953); Minn. 
Stat. ANN. §§ 262.11, 263.03(2) (West 1947); Nes. Rev. Stat. § 68-114 (1950); 
N.J. Rev. Stat. §§ 44:8A-17 to 44:8A-31 (Supp. 1953); N-Y. Soctar WeLrare Law 
§ 121 (Supp. 1955) ; S.C. Cope § 71-155 (1952); Wis. Stat. § 49.09 (1953). There 
is some statutory authority for the removal of persons who have been brought into 
a locality with the intent to make them chargeable to that locality. E.g., N.H. Rev. 
Laws c. 125, § 13 (1942); Vr. Rev. Stat. § 7108 (1947). See Sullivan v. Grafton, 
55 N.H. 339 (1875); Merrimack v. Sullivan, 45 N.H. 181 (1864) ; Town of Randolph 
vv. Montgomery, 109 Vt. 130, 194 Atl. 481 (1937). 

* Ava. Cone tit. 44, § 14 (1940); Inn. Ann. Stat. § 52-164 (Burns 1955); Iowa 
Cope ANN. § 252.18 (1954); Minn. Stat. ANN. §§ 262.08 to 262.12 (1953); Muss. 
‘Cope ANN. § 7358 (1954 Supp.) ; N.H. Rev. Laws c. 125, § 18 (1942); N.C. Gen. 
‘Stat. §§ 153-162, 153-160 (1953 Supp.); N.D. Rev. Cope §§ 50-0208 to 50-0222 
(1943); Oxra. Stat. ANN. tit. 56, § 36 (1955 Supp.); S.D. Cope § 50.0401 (1952 
Supp.) ; Va. Cope § 63-332 (1950). The Vriginia provision is found in that section of 
the code authorizing a local program of poor relief not under state supervision. 
Though this program is presently inoperative, it appears that the compulsory re- 
moval statute is still considered to be in effect. Communication to the writer from 
W. L. Painter, Director, Virginia Department of Welfare and Institutions, Division 
of General Welfare (September 22, 1954). 

*See the statutes in Indiana, Iowa. North Carolina, North Dakota, Oklahoma, 
and Virginia, cited in note 32, supra. The Minnesota statutes cited in note 32 require 
that the individual must have applied for aid and be likely to become chargeable. It 
is of interest that the English statute was amended. in 1795, to permit the return 
on'y of those persons actually chargeable. 35 Geo. III c. 101, § 1. 

The statutes in Connecticut, Iowa, Maine, Massachusetts, Michigan, Nebraska, 
New Hampshire. New York, North Dakota, Oklahoma, and Wisconsin explicitly 
authorize the return of dependent persons to other states. Under the Wisconsin 
law, the other state must consent to the removal. Some statutes simply authorize 
the payment of the costs of transportation to another state, perhaps meaning to 
indicate that the dependent person may not be removed against his will. £.g., 
Onto Rev. Cope § 5113.06 (1953); Uran Cope Ann. § 55-2-29 (1953); Vr. Rev. 
Stat. § 7108 (1947). See also Inx. ANN. Star. c. 23, § 439-6 (Supp. 1953) (de- 

t person may be removed out of the state on his request); N.J. Rev. Srar. 
$ 44:8A-36 (Supp. 1953) (person accepting assistance after refusing to return to 
‘state of settlement, though proper authorization obtained, guilty of misdemeanor). 
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thorizes judicial proceedings followed by a court order of removal,®5 
but there are some statutes under which the removal may be carried 
out ex parte by the relief official.** A discussion of the problems 
arising under the compulsory removal laws seems to be necessitated 
by the fact that some removals are still being made,*" either ex parte, 
if permitted, or on a negotiated basis, even though judicial proceedings 
for removal no longer seem common.*® 

Attention might first be directed to the constitutionality of those 
laws authorizing compulsory removals intrastate. Statutes authorizing 
ex parte removals might be attacked as a violation of procedural due 
process and all of these laws are subject to the objection that they do 
not constitute a reasonable exercise of the police power. To a degree, 
those courts which have been faced with these constitutional questions 
have been disposed to avoid them by deciding the case on other 
grounds, in one instance by torturing the statute to find that it au- 
thorizes removals only upon the consent of the dependent persons.*° 

The courts are divided on the question of whether a statute authoriz- 
ing an ex parte removal violates procedural due process. Those courts 





The compulsory removal statutes in Indiana, North Carolina, and South Carolina 
do not explicitly state that they are limited to intrastate returns and might conceiv- 
ably be interpreted to a!low removals to other states. 

See, e.g., the Minnesota provisions for settlement contests, which are one of the 
most elaborate of this group. Note 32 supra. Cf. In re Settlement of James Robin- 
nette, 211 Minn. 223, 300 N.W. 798 (1941) (if defendant locality admits to the 
settlement of the individual in question there is no controversy, and the court does 
not have jurisdiction). A court order of removal prevents the acquisition of 
settlement in the community from which the individual is removed, Hettinger 
County v. Stark County, 65 N.D. 654, 260 N.W. 698 (1935). But the commence- 
ment of proceedings has been held not to interrupt the acquisition of a settlement, 
and a settlement is gained if the period of residence expires while the case is pending. 
Standish v. Gray, 18 Me. 92 (1841). 

* See, e.g., the statutes in Indiana, Michigan, Mississippi, and South Carolina, 
notes 31 and 32, supra. The Minnesota statutes also authorize ex parte removals. 
The Wisconsin statute provides only for the termination of assistance if the removal 
order is not obeyed. 

** In Iowa, in a six-month period in 1946, 35 families were removed to their place 
of settlement, 20 of them to other states. Ross, Legal Settlement and Warning Out 
in Iowa (unpub. M.S. Thesis, Graduate College, University of Nebraska 1951). In 
Minnesota, only 5 of 34 county boards surveyed in 1949 reported having returned 
any persons to their place of settlement. Raup, INTERGOVERNMENTAL RELATIONS IN 
Socta, WELFARE 182 (1952). 

* Communication to the Writer from W. L. Painter, Director, Virginia Depart- 
ment of Welfare and Institutions, Division of General Welfare (September 22, 1954). 

* Cicero Township v. Falconberry, 14 Ind. App. 237, 42 N.E. 42 (1895) (person 
in question found not to come under removal law); Wiggins v. Babbitt, 130 Ohio 
St. 240, 198 N.E. 873 (1935) (action for damages held not to lie because person 
found to have been removed to place of settlement). 

“ Custer County v. Reichelt, 67 S.D. 741, 293 N.W. 862 (1940), noted, 20 Nes. L. 


Rev. 181 (1941). 
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upholding such removals rely on the antiquity of the statute.“ Apart 
from these procedural problems, there is also authority that a statute 
authorizing the removal intrastate of persons receiving or eligible for © 
relief may be upheld as a reasonable exercise of the police power. 
These opinions also rely on the antiquity of the law** and on the point 
that the removal laws enable communities to support recipients where 
they are settled. 

The latter explanation would no longer seem to carry much weight. 
At a time when almshouse relief was typical, it is conceivable that a 
particular locality might have achieved economies by gathering all of 
its poor under one roof. Today, the only point that can be made in 
favor of removal is that the place of settlement may be more attentive 
to the cost of providing assistance. If the dictum of the Supreme 
Court in the Edwards case is accepted, even the antiquity of the intra- 
state removal laws may not save them. Indeed, it has been suggested 
by way of dictum, on the authority of that decision, that a statute 
authorizing the removal of persons likely to become chargeable con- 
stitutes an unreasonable restraint on liberty. 





“Lovell v. Seeback, 45 Minn. 465, 48 = 23 (1891) (statute permitted ex 
parte removal). For cases supporting this view, arising under a statute req 
court proceedings, see Ashland County v. Bayfield County, 246 Wis. 315, 16 N.W.2 
809 (1944) (notice to locality of settlement not required); Jn re Jeness, 218 Wis. 
447, 261 N.W. 415 (1935) (order of lower court not appealable unless authorized by 
statute). The cases imply that court proceedings need not have been provided for 
had the legislature so desired. The Wisconsin statute now requires notice to all in- 
terested parties. Some of the statutes authorize an appeal by the localities involved, 
but only the North Dakota law appears to provide expressly for an appeal by the 
person sought to be removed. N.D. Rev. Cope § 50-0221 (1943). But cf. Custer 
County v. Reichelt, 67 S.D. 741, 293 N.W. 662 (1940) (court heard appeal by per- 
son sought to be removed though not authorized to do so by statute). 

For a case contrary to those just cited see Gilpin Township v. Parks Township, 
118 Pa. 84, 11 Atl. 791 (1888). Though the statute did not require it, the court 
held that a person could not be removed on the basis that he was likely to become 
chargeable without having had a notice of the hearing and an adjudication of his 
status upon testimony taken by the court. Cf. Portland v. Bangor, 65 Me. 120 
(1876) (ex parte commitment to almshouse violates due process). 

“ Harrison v. Gilbert, 71 Conn. 724, 43 Atl. 190 (1899); Lovell v. Seeback, 45 
_ 465, 48 N.W. 23 (1891). The Connecticut law authorizes the removal of per- 
ns presently req support. The Minnesota law involved in the case — 
follows more closely the first English statute and authorizes the removal of 
applying for aid who are likely to become chargeable. Both statutes ae 
stantially the same. In the Minnesota case the person in question quite clearly ap- 
peared to be in need of relief. For a case implying that a statute which was similar 
to the Connecticut law was constitutional see Town of Bristol v. Town of Fox, 159 
mi. 500, 42 N.E. 887 (1896). 
“See the discussion of early colonial removal laws in 20 Nes. L. Rev. 181 (1941). 

“ Lucht v. Bell, 214 Minn. 318, 8 N.W.2d 26 (1943). There is statutory authority 
in Minnesota for the removal of persons likely to become chargeable, but the court, 
in the Lucht case, did not seem aware of this. See the Minnesota case and statute 
discussed in note 42, supra. See also Freunp, Potice Power, Pusiic PoLicy AND 
ConstrruTionaL Ricut § 271 (1904). 
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It may be contended, however, that intrastate compulsory removai 
laws may be upheld upon the theory, adopted in other contexts, that 
reasonable conditions may be placed upon persons receiving gratuities 
such as public assistance from the state.“® This approach, in any 
event, would justify statutes providing for the removal of persons 
actually receiving or eligible for general assistance. Perhaps, however, 
the dictum in the Edwards case was meant as an abandonment of this 
theory also. 

Somewhat the same problems of constitutionality will arise in con- 
nection with statutes authorizing the removal of persons interstate. 
For the same reasons, such a statute may or may not constitute a rea- 
sonable exercise of the police power under the Due Process Clauses of 
the Federal or state constitutions.** In addition, due to the interstate 
character of a compulsory removal from one state to another, consti- 
tutional objections may be advanced which are similar to those relied 
on in the Edwards case. Before these additional constitutional prob- 
lems are discussed, it should be pointed out that interstate removal 
laws are of limited effect. An adjudication of removability under such 
a statute will not bind the locality in the other state because it is not 
a party to the proceeding. This limitation has been admitted by courts 
in states in which such proceedings are brought**? and grounded the 





“See, e.g., Portland v. Bangor, 65 Me. 120 (1876) (commitment to public alms- 
house) ; Smith v. Peabody, 106 Mass. 262 (1871) (commitment to private charitable 
institution) ; Sweeney v. State Board of Public Assistance, 36 F. Supp. 171 (M.D. 
Pa. 1940), aff’d per curiam, 119 F.2d 1023 (3rd Cir. 1941), cert. denied, 314 US. 
611 (1941) (in justification of regulation defining need for general assistance). 

“For a dictum indicating, without giving reasons why, that the compulsory re- 
moval of an individual to another state violates constitutional rights see State ex 
rel. Alexander v. Esbaugh, 2 Ohie Opin. 345, 5 Ohio Supp. 316 (C.P. 1935). Cf. 
Deerfield v. Greenfield, 67 Mass. 514 (1854) ; Westfield v. Southwick, 34 Mass. 68 
(1835). In these cases the court held that an offer to support a dependent person 
outside the state is not a valid offer because the locality has no authority to carry 
a dependent person outside the state against his will. See also United States v. 
Wheeler, 254 US. 281, 299 (1920). 

In State v. Lange, 148 Kan. 614, 83 P.2d 653 (1938), in which it was sought to 
effect a removal from Kansas to Washington, the Kansas compulsory removal 
statute was alleged to be unconstitutional. The court avoided the question by find- 
ing that the statute had been repealed by implication. In Know'e’s Case, 8 Me. 71 
(1831), the court would not consider a contention that the compulsory removal 
law was “totally incompatible with all correct ideas as to civil liberty and personal 
security” because it was found not to have been presented by the record. For a dis- 
cussion of a decision by an Indiana justice’s court holding that a statute authorizing 
interstate removals is a reasonable exercise of the police power see Butler, Poor 
Relief Laws, § Notre Dame Law. 372 (1930). 

“ For a case in which the court refused to consider the question of removability 
to another jurisdiction see Adams County v. Burleigh County, 69 N.D. 780, 291 
N.W. 281 (1940). The case is a good recent example of the inhumanities practiced 
under the removal statutes. In the following cases the courts admitted, perhaps by 
way of dictum in some instances, that the removal process of their courts was of no 
effect in other states: State v. Lange, 148 Kan. 614, 83 P.2d 653 (1938); Knowle’s 
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refusal in one opinion to give full faith and credit to the judgment of 
removal of a court in another state.** Considerations of this order also 
appear to have induced some courts to restrict statutes not clearly 
authorizing interstate removals to the removal of persons within 
the state.*® If, however, the state in which the individual has settle- 
ment consents to h's return, then the objection of lack of jurisdiction 
is without basis and the statute would allow the return of the indi- 
vidual against his will. 

At the time the Edwards case was before the Supreme Court a case 
involving the constitutionality of an interstate compulsory removal 
wound its way through the courts, but without a definitive decision 
ever having been reached on the constitutional question. The case 
involved an attempt by the state of New York, pursuant to its statute, 
to remove a nonresident recipient of relief and his family to his place 
of settlement in Ohio. Ohio consented to the return of the recipient 
but the man was not willing to go. No constitutional question was 
raised in the New York trial court.°® Claiming that the compulsory 
removal violated the Federal Constitution, the family filed a direct 
appeal to the New York Court of Appeals. That court, in Jn Re 
Chirillo,™ refused, on jurisdictional grounds, to consider the constitu- 
tional questions.®* 

However, three of the judges dissented in an opinion which con- 
sidered but rejected the constitutional objections to the removal.5™ 
Though this opinion was written before the decision of the Supreme 
Court in the Edwards case, it bears careful scrutiny in view of that 





Case, 8 Me. 71 (1831); Alexandria v. Kingwood, 8 N.J.L. 370 (Sup. Ct. 1826), 
overruling Elizabeth v. Westfield, 7 N.J.L. 439 (Supp. Ct. 1804); Limestone v. 
Chillisquaque, 87 Pa. 294 (1878). But cf. Niskayuna v. Guilderland, 8 Johns. R. 411 
(N.Y. 1811). 

“North Dakota v. Perkins Co., 69 S.D. 270, 9 N.W.2d 500 (1943). The court 
also heid that the state of North Dakota did not have standing to challenge the 
constitutionality of the South Dakota settlement laws under the South Dakota Uni- 
form Declaratory Judgment Act. The family involved in this case was the same one 
involved in Adams Co. v. Burleigh Co., supra note 47. 

“Hilborn v. Briggs, $8 N.D. 612, 226 N.W. 737 (1929); State v. Esbaugh, 2 
tom Opin. 345, 5 Ohio Supp. 316 (C.P. 1935); Georgia v. Grand Isle, 1 Vt. *464 

1829), 
* Matter of Chirillo, 103 N.Y.L.J. 270 (Co. Ct. 1940). The court found that Chirillo 
was likely to become chargeable and ordered his removal. 

™ 283 N.Y. 417, 28 N.E.2d 895 (1940). An attempt to review the decision of the 
New York court by a bill in equity in a Federal District Court failed, Chirillo v. 
Lehman, 38 F. Supp. 65 (S.D. N.Y. 1940), aff'd per curiam, 312 U.S. 662 (1941). 

“The New York statute authorized a direct appeal to the court only if constitu- 
tional questions were involved, and the court found that it could not meet these 
questions without first deciding several problems of statutory construction. 

™ 283 N.Y. at 422, 28 N.E.2d at 898. 
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decision, as it is the only extended judicial consideration of the Fed- 
eral Constitutional problems raised by the interstate removal laws. 

The provisions of the Federal Constitution, discussed by the dis- 
senting opinion in the Chirillo case, and which will be discussed here, 
are the Interstate Commerce Clause, the Privileges and Immunities 
Clause of the Fourth Article, and the Privileges and Immunities 
Clause of the Fourteenth Amendment.®* With reference to the Com- 
merce Clause, the judges pointed out that the New York statute did not 
constitute a burden on commerce because it did not prevent interstate 
migration, but merely authorized the removal of persons already re- 
sid'ng within the state. 

Compulsory removal may thus be distinguished from a statute pen- 
alizing the bringing in of a poor person, which was before the Court 
in the Edwards case. Nevertheless, the distinction does not seem to 
be a tenable one and goes contrary to the clear intimation in the 
Edwards case that any restraints on migration would be considered 
an unconstitutional burden on commerce.** If persons who move to 
a state where they do not have settlement are subject to removal to 
the state in which they do, it would appear that interstate migration 
has been stopped just as effectively, if not more so, as by a statute 
imposing penalties on the individual who brings in the poor person. 

If the Commerce Clause does not constitute a sufficient basis for 
invalidating the compulsory interstate removal laws, however, some 
consideration will have to be given to the other arguments considered 
by the dissenting judges in the Chirillo case. The concurring judges 
in the Edwards decision, it will be remembered, found that the right 
to move from one state to another without restriction was one of the 
privileges and immunities of national citizenship. If this is so, then 
it would seem that a compulsory interstate removal law also violates 
this privilege. In spite of that opinion, the limited effect given to 
this section of the Constitution by the dissenting Chirillo case judges 
seems more in accord with existing precedent. This provision has 
usually been held to give protection only to those few interests grow- 
ing out of the relationship between the citizen and his national gov- 





* The judges a'so found that the removal did not violate substantive due process 
nor deny the equal protection of the laws. 

“The following comment by the majority in the Edwards case seems apt: “For 
the social phenomenon of large-scale interstate migration is as certainly a matter of 
national concern as the provision of .assistance to those who have found a perma- 
nent or temporary abode. Moreover, and unlike the relief problem, this phenomenon 
does not admit of diverse treatment by the several States. The prohibition against 
transporting indigent non-residents into one State is an open invitation to retali- 
atory measures, and the burdens upon the transportation of such persons become 
cumulative.” 314 US. at 175, 176. 
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ernment, and created by the Constitution or Federal law. As the 
Chirillo dissent indicated, it would not seem to embrace the right to 
move interstate. 

A stronger argument that compulsory removal is unconstitutional 
might be made under the Privileges and Immunities clause of the 
Fourth Article. This provision reads, “The citizens of each state shall 
be entitled to all privileges and immunities of citizens in the several 
states,” and has been interpreted to mean that the nonresidents of 

a state are entitled to enjoy the privileges and immunities conferred 
by the laws of that state on the same basis as its ‘residents. Since the 
right of ingress and egress appears to be one of the privileges pro- 
tected by this clause, it would appear to invalidate compulsory inter- 
state removals.5? 

However, there would seem to be two objections to this result. 
The first objection is historical. The predecessor of this clause first 
appeared as Article IV of the Articles of Confederation, and, though 
it was in almost identical Janguage, made an exception of “paupers, 
vagabonds, and fugitives from justice.” This limitation was not ex- 
plicitly included in the Fourth Article of the Constitution, and whether 
it has been included by implication has never definitely been settled.®* 
Still, the general tenor of the majority opinion in the Edwards case 
points to the conclusion that the Court would adopt the position that 
the change from the Articles of Confederation was significant and that 
the exception was meant to be excluded.” 





“See Madden v. Kentucky, 309 U.S. 83 (1940); Colgate v. Harvey, 296 US. 
404 (1935) (dissenting opinion); S'aughter-House Cases, 83 U.S. 36 (1873); Note, 
40 Cor. L. Rev. 1032, 1046-1048 (1940). 

“U.S. Const. art. IV, § 2 

™ See, particularly, the discussion in Note, 53 Harv. L. Rev. 1031 (1940), and 
Corfie'd v. Coryell, 6 Fed. Cas. 546, No. 3,230 (C.C.E.D. Pa. 1823). It will be re- 
membered that Justice Douglas, concurring in the Edwards case, indicated that the 
California exclusion law could have been held unconstitutional on this ground. 314 
US. at 180. Some state courts seem to have taken a similar position. See, ¢.g., 
State v. Moody, 26 Ind. 299 (1866) (exclusion of Negroes) ; Note, 26 Cautr. L. Rev. 
603 (1938). The force of the Justice’s statement would also appear to apply to 
interstate removal laws. 

“It appears to have been the intent of the framers of the Constitution that the 
Fourth Article in the Constitution was to be given the same meaning as the Fourth 
Article in the Articles of Confederation. 3 Farranp, Recorps OF THE FepERAL Con- 
VENTION 112 (Rev. Ed. 1937). There is dictum to the same effect, Corfield v. Cor- 
yell, 6 Fed. Cas. 546, 552, No. 3,230 (C.C.E.D. Pa. 1823), but there is also dictum 
to the effect that the framers intended to omit the exception, Lemmon v. People, 
20 N.Y. 562, 611 (1860). The point has not been alluded to in any of the decisions 

specifically with removal or exclusion statutes. 

“ Even if it were found that the pauper exception remained by TR the 
question then arises regarding the interpretation to be given to this word. In a 
state which has abolshed the word pauper to designate persons entitled to relief, 
but has retained a compulsory removal law, a court might conceivably find that 
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The other, more serious point, which was made by the dissenting 
judges in the Chirillo case, is that the clause invalidates only discrimi- 
natory action against nonresidents. Since the removal laws apply 
equally to residents and nonresidents without a settlement, no dis- 
crimination would seem to be involved. 

Therefore, the difficulties inherent in the application of the Privileges 
and Immunities Clause to interstate removal legislation would indicate 
that such laws are unconstitutional, if at all, as an unreasonable bur- 
den on commerce or as an unreasonable exercise of the police power. 
In view of the Edwards dictum, it may be that an ample basis for 
holding both intrastate and interstate removal statutes an unreasonable 
exercise of the police power would be found in the Due Process Clause. 
Whether removal legislation is constitutional or not, however, it 
should be pointed out that some courts have limited the effects of 
these statutes through strict interpretations of them. 

Under most of the statutes, only persons actually eligible for or 
receiving assistance may be removed. Only those statutes still retain- 
ing the “likely to become chargeable” phraseology of the first English 
statute could be applied to the removal of marginal persons who are 
not presently on relief. However, while some courts have sanctioned 
removals in such cases,®* other courts have interpreted these provisions 
as the equivalent of those laws authorizing a removal only if the indi- 
vidual is presently eligible for or receiving assistance.*? Under such 





no “paupers” remained to which the exception could apply. See Wis. Stat. § 49.01 
(1953). 

© But cf. State v. Benton, 18 N. H. 47 (1846), discussed in note 17 supra, and 
imp'ying that exclusion and, presumably, removal laws, apply only to persons who 
are in fact nonresidents of the state. See, however, United States v. Wheeler, 254 
US. 281, 299 (1920). 

“ For example, in Anderson v. Miller, 120 Pa. Super. 463, 182 Atl. 742 (1936), 
the person removed was found to be earning a small wage, and was described as 
intemperate, not strong mentally, and a nuisance to the community. See also 
Plymouth v. Reading, 50 Vt. 709 (1878), where the court held that evidence that 
the person in question was “unchaste and thievish” was admissible if it tended to 
prove that she could not get employment. 

“See Cicero Township v. Falconberry, 14 Ind. App. 237, 42 N.E. 42 (1895); 
Cornish v. Parsonsfield, 22 Me. 433 (1843); Lucht v. Bell, 214 Minn. 318, 8 N.W.2d 
26 (1943) ; Town of Londonderry v. Town of Acton, 3 Vt. 122 (1830). Cf. Grand 
Forks Co. v. DuFault, 66 N.D. 518, 267 N.W. 136 (1936). The cases manifest a 
hostility to the basic purpose of the statute. In each case, either a judgment that 
the individual was removable was reversed, or a judgment of non-removability was 
affirmed. For a similar holding under the English law see Teelby v. Willerton, 1 Str. 
77, 93 Eng. Rep. 395 (K.B. 1718). 

The approach taken by these cases is exemplified by the case of Cornish v. Par- 
sonsfield, 22 Me. 433, 437 (1843), in which the court pointed out that there must be 
an “ascertained necessity” that the individual will require relief. This case was fol- 
lowed in Lucht v. Bel!, supra, in which it appeared that the officials were attempting 
to remove the individual as likely to become chargeable under a statute authorizing 
the removal of poor persons only. Cf. Dassel v. Darwin, 187 Minn. 331, 245 N.W. 
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an interpretation, the statute could not be applied indiscriminately to 
members of lower economic groups considered undesirable by a com- 
munity. 

In addition, the courts appear to have embraced an exception to 
the removal laws which prohibits the removal of a person from his 
freehold.** This exception appears to have been predicated variously 
on the Magna Carta and on the general rule of the common law that 
a man may not be disturbed in the possession of his property. While 
the exception seems arbitrary, in that it excludes from its operation 
those persons who are renting their homes, or evho are in possession 
of any interest less than a fee simple, it probably would exempt from 
removal any family owning or buying its home, a group which pres- 
ently constitutes over half the population.®* 

For the reasons that have been outlined, therefore, the removal 
laws are not quite as restrictive of mobility as might at first be sup- 
posed. Perhaps the most serious consequence of the removal laws is 





365 (1932) (person sought to be removed found not to be poor). 

The removal statutes usually provide that a person not in a condition to be re- 
moved should be left where he is and given aid instead. See Derry v. Rockingham, 
64 N.H. 499, 14 Atl. 866 (1888). The Wisconsin statute goes further and authorizes 
the individual’s removal only if the judge finds that it will not “substantial'y reduce 
the employment and earning opportunities of the dependent person, does not ma- 
terial'y disrupt family ties, and noes not work any material injustice to him.” Wis. 
Stat. § 49.09(2) (1953). The New York law is similar. N.Y. Socta, WELFARE Law 
§ 121 (1) (Supp. 1954). 

“The potential cumulative effect of the settlement laws on migratory workers 
should be noted at this point. Not only are they subject, in some jurisdictions, to 
removal to their last place of settlement as persons likely to become chargeable even 
though they are not currently receiving relief, but their transiency may often pre- 
vent them from gaining a settlement anywhere. See In re Town of Hector, 24 N.Y. 
Supp. 475 (1893). 

Thiede v. Scandia Valley, 217 Minn. 218, 14 N.W.2d 400 (1944); Town of 
Londonderry v. Town of Acton, 3 Vt. 122 (1830). Cf. Salem v. Andover, 3 Mass. 
436 (1807) (dictum). For the development of this doctrine in the English cases 
see King v. Martley, 5 East 40, 102 Eng. Rep. 984 (K.B. 1804); King v. Stanmore, 
Skin. 268, 90 Eng. Rep. 122 (K.B. 1688) ; Stanlock v. Bampton, 1 Freem. 432, 89 
Eng. Rep. 323 (K.B. 1676). It should be pointed out that an individual may not have 
a settlement in a locality yet may not be removable under the freehold exception. 
See King v. Martley, supra. It has been he'd that the person sought to be removed 
must himself raise the freehold defense. Jn re Cegon, 212 Minn. 75, 2 N.W.2d 433 
(1942). 

See the cases cited in note 64, supra, and Dummerston v. Newfane, 37 Vt. 9 


1864). 

*In 1950, 55% of the dwellings in the country were owner-occupied. STATISTICAL 
ABSTRACT OF THE UnitTep States 790 (U.S. Department of Commerce 1954). It 
would appear that the exception would apply even though the individual in question 
were buying the house on mortgage and a balance were owing. In Walden v. Cabot, 
25 Vt. 522 (1853), the person sought to be removed had an equitable interest in 
the property by virtue of a resulting trust. He had contributed only a portion of 
the purchase price. The court applied the exception and held that he was not re- 
movable. The reasoning of this case would a'so seem to indicate that the exception 
would apply to one who held an equitable interest in his home under a contract 
of sale by virtue of which title remained in the vendor. 
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their potentiality for family-splitting. As the settlement laws have 
been interpreted, it is possible for the members of a family to have 
different settlements for general assistance purposes. 

Some early cases indicate that a child, unless he is under the age 
of seven years, can be removed from his family to his separate place 
of settlement.6* However, it does not seem conceivable that a present- 
day court, in view of what is known about the undesirability of forcing 
the separation of a child from its parents, would rule that a minor 
child residing with his family could be removed separately.* In a 
the separation of minor children.®® 

The courts seem to have taken a more compassionate view in the 
case of married couples. The problem will arise if the husband does. 
not have a settlement in the state. In this event the wife retains the 
settlement she had upon marriage. Should the need for relief arise, 
the courts have usually held that the wife may not be removed from 
her husband. The only exception seems to be the case in which the 
husband has abandoned his wife.”° In this situation, because the fam- 





* For a case in which an unemancipated minor was removed from his family see 
Morristown v. Town of Fairfield, 46 Vt. 33 (1873). His age does not appear, but 
the court stated that “Minor children whose tender age, or physical or mental 
weakness or condition, make it necessary that they should have the care, sympathy, 
and control of their parents,” may not be removed. Jd. at 44. The facts of this 
= were found not to fit this exception. But cf. Bethel v. Tunbridge, 13 Vt. 445 

1841). 

For cases in which the courts found that children under the age of nurture, or 
seven years, are to be removed with their mother though their settlement is or 
might be elsewhere see Paterson v. Byram, 23 N.J.L. 394 (Sup. Ct. 1852); Bucks. 
Co. v. Philadelphia, 1 S & R. 387 (Pa. 1815). The English courts adopted a similar 
rule. Skeffreth v. Walford, Sess. Cas. 150, 93 Eng. Rep. 152 (K.B. 1730). Cf. Town 
of Berlin v. Morristown, 20 Vt. 574 (1848). 

See Bow.sy, MATERNAL CARE AND MENTAL HEALTH (1951), in which the au- 
thor reviews studies which find that the separation of the child from his mother 
often results in neurotic, and sometimes psychotic disorders. stile : 
few instances there appear to be implied statutory prohibitions against 

“In Wisconsin, the judge may not order a removal if it will “materially disrupt 
family ties.” Wus. Stat. § 49.09(2) (1953). The statements of policy in some of 
the contemporary public assistance codes which include general assistance would 
seem to belie the possibility of splitting a family through a removal. The Illinois 
statute, which authorizes removals interstate only at the request of the applicant, 
provides in its statement of policy that “The maintenance of the family unit shall 
be a principal consideration in the administration of this Code.” Itt. Ann. Stat. 
c. 23, § 436-1 (Supp. 1953). West Virginia has no removal law, and its statute 
provides, in addition, that “The members of a family shall not be separated for 
reasons of poverty alone.” W. Va. Cope Ann. § 626(97) (1949). 

"In re Rutland, 215 Minn. 361, 10 N.W.2d 365 (1943); Town of Danville v. 
Town of Wheelock, 47 Vt. 57 (1874); St. Michael v. Nunny, 1 Str. 544, 93 Eng. 
Rep. 689 (K.B. 1723). Cf. Armstrong v. Berwick Borough Overseers, 10 Co. Ct. 
Rep. 337 (Pa. C.P. 1889). Contra: Otsego v. Smithfield, 6 Cow. 760 (N.Y. 1827). 
But cf. Overseers of Sherburne v. Overseers of Norwich, 16 Johns. 186 (N.Y. 1819). 
The holding of the court in the Otsego case seems influenced by the fact that the 
husband was a ne’er-do-well. The court, besides, took by implication a rather harsh 
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ily unit has voluntarily been dissolved, the court will allow the re- 
moval, If the courts are not too quick to find an abandonment,” this 
exception to the rule seems acceptable.”? If the rules of settlement were 
modified to prevent the splitting of settlements within a family residing 
together as a group, this would eliminate the possibility of physical 
separation under the compulsory removal laws. 


CoNCLUSION 


Public discussion of the Edwards case often geems to lose sight of 
the statutory context in which it arose. While statutory civil actions 
and crim‘nal prosecutions under the exclusion statutes may be rare, 
and while compulsory removals have become a thing of the past in 
many areas of the country, such practices are not unheard of even to- 
day, and the statutes which authorize such action remain a potential 
threat to freedom of movement in America. The Edwards case has 
often been complimented because of its broader implications for per- 
sonal liberties. In the process, it should not be forgotten that this de- 
cision has had a deep effect on the statutory pattern of American poor 
relief. 

That this is no mean accomplishment cannot be overemphasized. 
Even in more normal times, the residual program of poor relief re- 
mains responsible for nearly 1,000,000 Americans in need of public 
support.”® Yet, the ancient practices preserved in the laws authorizing 
poor relief often mean unpleasantness if not loss of dignity for those 
who must rely on it for support. The disabilities imposed by exclusion 
and removal laws are no small part of this pattern. 

Fortunately, the courts have so interpreted these statutes that the 
harshness with which they might conceivably operate has been some- 





view of persons in need of relief, which does not seem in tune with more contem- 
porary judicial attitudes. 

"In a recent case, the court found an abandonment from the fact that the hus- 
band had been imprisoned. Jn re Rutland, supra note 70. There was a vigorous 
dissent on this point. Contra, Peacham v. Waterford, 46 Vt. 154 (1873). 

™ However, if the wife’s settlement is in a community in which she is no longer 
known, her removal might work a real hardship. See the dissenting opinion in Jn re 
Rutland, 215 Minn. 361, 10 N.W.2d 365 (1943). This is a situation which will 
have to be remedied by a general revision of settlement law. The effect of the ex- 
ception in the case of an abandoned wife is further mitigated by the fact that she 
and her children would ordinarily be eligible for assistance under the Aid to De- 
pendent Children program. 

* In May, 1955, the national general assistance case load was estimated at 330,000, 
exclusive of cases receiving on'y medical care payments under such programs. Cur- 
rent Operating Statistics, 18 Social Sec. Bull. No. 8, p. 40 (1955). An average of 
2.1 persons is dependent on each general assistance recipient, so that the current 
total general assistance case load is in the neighborhood of 700,000 persons. See 
Geppes, Pusiic AssIsTANCE mv SociAL Work YEARBOOK 365, 374 (1951). 
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what lessened. Whether local administrators will follow these judicial 
pronuncements is another matter. Even more significant are the im- 
plications to be found in the Edwards opinion that exclusion and re- 
moval laws, once the proper test cases can be raised, will be found 
unconstitutional in their entirety. 








Statutes in Derogation of Common Law: 
The Canon as an Analytical Tool 


BARBARA PAGE* 


A number of important nineteenth-century Wisconsin decisions 
explicitly applied the canon that statutes in derogation of the com- 
mon law should be strictly construed. In additién many more decisions 
apparently relied on this canon of statutory construction, although 
they did not expressly invoke the rule. Though there was not a large 
number of these cases,! their effect was profound in shaping the law 
in important areas of legislation—cases concerning the Code of Civil 
Procedure, the married women’s property acts, and the Workmen’s 
Compensation Act, all relied heavily on the doctrine during early 
periods of the history of these statutes. Only one area of major change 
in the law—the property field, of future interests and estates—seemed 
to show an absence of reliance upon the canon. 

Orton v. Noonan & McNab? contained one of the clearest state- 
ments of the derogation rule: “The maxim of construction is familiar, 
that a statute to abrogate or change any rule or principle of the com- 
‘mon law, must be clearly expressed so as to leave no doubt of the in- 
tention of the legislature.” As phrased, the rule vested its conclusion 
on a showing of two prerequisite terms: (1) that there was a common 
law doctrine in existence or potentially in existence, relevant to the 
issue presented by the parties; (2) that if that statute in issue were 





* B.A. 1951; Grad. Cert. in Int’l Relations, 1951; LL.B., 1954, University of 
Utah. Editor-in-chief, Utah Law Review, 1953; S.J.D. 1955, University of Wiscon- 
sin; practicing attorney, Salt Lake City, Utah. 

The research for this study was made possible by a grant from the research fund 
established by Ellsworth C. Alvord, and is a part of the continuing program of legal 
research under the direction of Professor Willard Hurst of the University of Wis- 
consin Law School. 

? A study of the flow of business through the Wisconsin Supreme Court for six 
sample years revealed that only four cases specifically relied on this canon of con- 
struction. See Pacz, Common Law anp STATUTE BEFoRE THE SUPREME CouRT OF 
Wisconsin: A Stupy IN THE CANons oF CONSTRUCTION, c. 1, Table XXVI (unpub- 
lished S.J.D. thesis in the University of Wisconsin Law Library 1955). 

729 Wis. 541, 545 (1872). For other statements of the rule see Ekern v. Mc- 
‘Govern, 154 Wis. 157, 261, 142 N.W. 595, 626 (1913) ; Meek v. Pierce, 19 Wis. 300, 
303 (1865). At times the derogation canon has been phrased as if it were a special 
rule applying to public corporations: “Legislation in derogation of the common law 
shou'd be strictly construed most favorably to the public corporation and not to 
the claimant for damages.” Sullivan v. School District, 179 Wis. 502, 506, 191 N.W. 
1020, 1022 (1923); Schaefer v. City of Fond du Lac, 99 Wis. 333, 341, 74 N.W. 
-810, 813 (1898). 
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construed as the party pleading it contended, it would produce some 
change in (i.¢e., would “derogate” from or abrogate) the common law. 

In the Orton case, for example, the issue was whether a counter- 
claim might state a cause of action which arose after the original 
compla‘nt was served. The common law permitted counterclaims only 
of a cause of action which existed at the commencement of the plaint- 
iff’s suit. However, the Code of Civil Procedure provided that: 


[A counter-claim shall be allowed with reference to—] 


1. A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff’s claim, 
or connected with the subject of the action. 


2. Inan action arising on contract, any other cause of action arising 
also on contract and existing at the commencement of the action.® 


Justice Dixon, for the court, conceded that section 1 of the statute ap- 
plied. But then he read into that section the common law requirement, 
though this had been specifically written into section 2. Hence, he 
refused to allow the pleading of any cause of action, justifying that 
refusal by invocation of the derogation canon.‘ 

. Later cases added another qualification to the statement of the dero- 
gation rule. Before that canon of construction would be used, it must 
be shown that the statute was ambiguous on its face.5 It shall be our 
purpose to analyze these propositions, to attempt to show the con- 
clusions that courts reached by applying them, and to discuss the poli- 
cies that the court felt it was carrying out by relying on the canon. 
Finally we shall evaluate how useful the canon really was. 


Tue DEROGATION RULE IN OPERATION 


Proposition 1: To make the derogation rule apply, there 

must be a common law doctrine in existence or poten- 

tially in existence, relevant to the issue presented by the 
parties 


The common law of Wiscons‘n included basically the English com- 
mon law as it existed on the eve of the American Revolution together 
with English statutes which had been enacted before 1776. However 
there were certain exceptions: (1) No common law doctrine would 





* Wis. Rev. SraT. c. 125 § 11 (1858). 
*29 Wis. 541, 545 (1872). ; 
*See Abbot v. City of Milwaukee, 148 Wis. 26, 30, 134 N.W. 137, 138 (1912). 
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be accepted that was not suitable to the conditions of the people of 
Wisconsin. What was suitable to the conditions of the people in- 
volved an evaluation of custom, economic conditions, natural resources, 
and constitutional guarantees. (2) The common law was also inapplic- 
able where the legislature had taken over an area formerly governed 
by the common law. The Married Women’s Property Act, for ex- 
ample, superseded the common law rule that a wife was under a dis- 
ability of coverture that prevented her from transacting business in 
her own behalf. In addition to this inheritance from English common 
law, by the time Wisconsin attained statehood (1848) there had been 
time for the growth of a native American common law. By our legal 
tradition, this body of judge-made doctrine was, of course, also avail- 
able to the Wisconsin courts. 

At least part of the common law of Wisconsin had the sanction of 


the state constitution, which provided that: 


Such parts of the common law as are now in force in the territory 

of Wisconsin, not inconsistent with this constitution, shall be and 

continue part ‘of the law of this state until altered or suspended by 

the legislature.® 
This constitutional clause was not drawn into question until 1864, 
when Justice Paine, writing for the court, in Coburn v. Harvey" held 
that the English common law remedy of distress for failure to pay rent 
existed in Wisconsin. Paine was not sure whether the Wisconsin 
Constitution or the Northwest Ordinance of 1787 furnished the tech- 
nical basis for the adoption of the common law.* The reports on the 
constitutional convention of 1846 were silent on the background of 
this provision, and show only that the matter was considered by the 
committee on miscellaneous provisions before it was adopted by the 
convention.® 

Probably the constitutional provision merely continued a condition 
recognized by the Northwest Ordinance, whose requirements that the 
governor and judges of the territory adopt existing statutes from the 
original states and that judicial proceedings be conducted according 
to the common law were generally interpreted as establishing the 
English common law in the new territory. The courts of Michigan 
held, for example, that English common law obtained in that state and 
territory without an express declaration to that effect either by terri- 





“Wis. Const. art. XIV, § 13. 
*18 Wis. *147 (1864). 


* Jd. at *151. 
* Quaire, THe CONVENTION oF 1846, at 524, 550, 578-579 (1918). 
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torial or state lawmakers.!° Since the State of Wisconsin served a 
period of tutelage under Michigan Territory, the same results could 
have been expected in the absence of constitutional provision; it may 
be that the Wisconsin constitution makers inserted the section through 
excessive caution. Also in the background was the fact that an ex- 
plicit reception statute had also been enacted by the original legislative 
authorities of the Northwest Territory. One commentator observes 
of this enactment that 


[T]he governor and the judges of the territory apparently gave 
the phrase [requiring that statutes of existing states be adopted 
and that judicial proceedings be conducted according to the com- 
mon law] a restricted connotation because in 1795 they felt it 
necessary to adopt a law declaring what general law should be 
considered in force in the territory, and the resulting enactment 
en Copy of the original reception statute passed by Virginia in 
Whatever the authoritative source of Wisconsin’s common law, 
Justice Paine admitted in the Coburn case that the court, when the case 
was first presented, believed that the English common law was alto- 
gether inapplicable. Paine remarked, too, that although he had some- 
times heard it claimed that no part of the common law was in force in 
Wisconsin, he had never heard the reasoning behind that conclusion.!? 
That the court later changed its mind and declared the common law 
in force demonstrated the obviously important policy considerations 
moving the judges. 

Paine spelled out these reasons rather fully. First, long reliance 
upon the existence of the common law—both by the territorial legis- 
lature and the people—had permitted the creation of rights and titles 
founded on common law principles. Now to declare this reliance un- 
justified would cause widespread confusion and uncertainty.’ Second, 
the court was realistic. It admitted that in a newly developing country 
the legislature could not adequately anticipate all of the needs of the 
people. A complete legal system was required at once. The courts 





* A detailed account of the acceptance of the English common law in the United 
States, with special reference to the Northwest Territory, is contained in Hall, The 
Common Law: An Account of Its Reception in the United States, 4 Vanv. L. Rev. 
791, 802, 803 (1951). 

1’7d. at 801. As the author points out, the validity of this more explict act was 
dubious: (1) The Virginia reception act had been repealed at the time the 1795 
act of the Northwest Territory was adopted, and the Ordinance only permitted 
adoption of existing laws. (2) Congress probably intended that only single acts 

pend be adopted. The territorial officials were therefore acting in excess of their 


powe 
= Coburn v. Harvey, 18 Wis. *147, *148, *149 (1864). 
4 Id. at *150. 
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and legislatures relied, therefore, on an underlying “substratum” of 
common law : 


It would require considerable hardihood in a court, in the face of 
such a series of decisions, in the face of the plain implications per- 
vading our system of laws, and in the face of the express assump- 
tion in the constitution itself, to hold that no part of the common 
law is in force in this state.'* 
Finally, a refusal to recognize the English common law at this date 
would be equivalent to a repeal of a body of doctrine actually oper- 
ative in the life of the community. Only the legi§lature could properly 
effect such a repeal. This last argument bears ironic comparison with 
later applications of the derogation rule, where deference to the legis- 
lative desire appeared to be the least concern of the courts. 

Not all of the English common law was adopted in Wisconsin. Most 
of the states formed from the Northwest Territory fixed the cut-off 
date for reception of English statutes at the year 1607, the founding 
year of Jamestown, in Virginia. The only exception to this current 
of doctrine was that stated in the Wisconsin Coburn opinion, which 
held that the cut-off date was the year of national independence.” 
Paine reached this result by applying several common sense principles. 
It was realistic for the original states to establish the date of their settle- 
ment as the reception date for the English common law, but in Wis- 
consin the settlers came from many different states or directly from 
overseas ; there was no time of settlement common to them all. They 
could not, therefore, be said to have framed their institutions with 
reference to any particular cut-off date in English law.’" 

Although Coburn did establish 1776 as the reception date, prob- 
ably neither the court in that case nor the framers of the state con- 
stitution intended that common law decisions after 1776 could not be 
considered as useful precedent by Wisconsin judges. Undoubtedly 
the constitutional clause was inserted only to aid the new state in 
equipping itself rapidly with a complete legal order by provision for 
a ready-made body of common law. It was unthinkable that the 
framers of the constitution would desire to cut off future development 
of this case-by-case approach to legal problems that was traditional 
to most of the residents of the state. Such action would have pre- 
vented adjustment of law to meet new conditions. Several opinions, 





* Id. at *151. 

Id. at *154. 

“Dale, The Adoption of the Common Law by the American Colonies, 21 Am. L. 
Rec. (n.s.) 553 (1882). 

"18 Wis. at *152. 
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involving property rights of various kinds, confirmed this view, and 
implied that there could be a “home-grown” variety of common law. 
An early decision of this type was McCall v. Chamberlain*® in 1861. 
There Justice Paine noted that the English rule was that owners of 
domestic animals must fence them in or be liable in trespass for any 
damages. In some of the eastern states the courts developed a new 
common law. Persons who wanted to protect their property must 
fence-out the cattle. This new rule the Wisconsin court preferred. 


The rule of the common law requiring everyone 'to fence in his 
own animals, under pain of their being considered trespassers, if 
they entered even on the unenclosed lands of another, if strictly 
en orced, is often productive of hardship in a new country like 
ours. 


One of the factors that influenced Justice Winslow to find in 1899 
that the doctrine of ameliorating waste existed in Wisconsin was the 
recognition throughout the United States that what constituted waste 
in some parts of the country did not constitute waste in other areas. 
Community customs and usages largely determined the question : 


This is entirely consistent with, and in fact springs from, the cen- 

tral idea upon which the disability of waste is now, and has always 

been, founded, namely, the preservation of the property for the 
benefit of the owner of the future estate without permanent in- 
jury to it.” 

A dissenting opinion by Justice Marshall in Pearson v. School Dis- 
trict No. 84 offered another good indication that the framers of the 
constitution did not intend to prevent development of modern com- 
mon law for situations not covered by statute. A statute required 
filing of the teaching certificate with the teacher’s annual contract. The 
majority of the court ruled that such impliedly compelled the contract 
to be written. Obviously, they argued, it would be impossible to file a 
copy of a teaching certificate with an oral contract. But Marshall 
criticized this conclusion in a dissenting opinion. 


Above all, [the derogation canon] obtains rather with reference 
to the common law of England supplemented for this country by 
such port‘ons of the written law of the mother country as were, 
by the unwritten method, adopted here, not with reference to 
mere modern unwritten departures therefrom.”” 





13 Wis. *637 (1861). 

* Id. at *640. 

*” Melms v. Pabst Brewing Co., 104 Wis. 7, 11, 79 N.W. 738, 739 (1899). 
™ 144 Wis. 620, 129 N.W. 940 (1911). ¢ 

™ Id. at 623, 624-625, 129 N.W. at 941 (dissenting opinion). 
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This dissenting opinion was also the only instance discovered suggest- 
ing that the derogation rule was more in pt applicable to one type 
of common law than to another. 

In Diana Shooting Club v. Husting® plaintiff argued that since he 
owned the bed of a navigable stream crossing his land he had ex- 
clusive hunting and fishing rights in the waters. Some of the states 
in the Northwest Territory ruled that title to the beds of the streams 
remained in the state. Wisconsin found that title rested in the riparian 
land owners. But in either case, Justice Vinje ruled, the public re- 
tained hunting and fishing rights in the waters, in contrast to the Eng- 
lish rule: 


It would no doubt have been more logical to hold, as English 
courts do, that private ownership ends where navigability begins, 
but there is nothing inconsistent in the doctrine of private owner- 
ship of beds of navigable streams subject to all the burdens of 
navigation and the incidents thereof.** 

A reference in Coburn to the Wisconsin Territorial Statutes of 1839, 
which had recognized the common law right of distress, apparently 
was misread by a later case, where the last date for adoption of the 
English law by virtue of the constitutional provision was set at the 
time of the enactment of the Wisconsin constitution in 1848.25 The 
offhand manner in which the constitution was referred to fortifies the 
feeling that the Coburn case was misread. Certainly no other case had 
expressly gone this far. However, Spaulding v. Chicago and North- 
western Railway Company” implicitly expanded the applicable body 
of English common law to the year 1847,?" by invoking an 1847 Eng- 
lish decision to determine the meaning to be given an English statute of 
1707.8 Plaintiff sued to recover for the alleged negligence of defend- 
ant railroad in setting fire to plaintiff's cropilands. The problem was 
whether the 1707 statute or a later statute”® was in force in Wisconsin. 
The earlier one, permitting recovery against persons setting fires, was 
originally interpreted to preclude recovery for fires caused by negli- 





* 156 Wis. 261, 145 N.W. 816 (1914). 

Id. at 269, 145 N.W. at 819. 

™ Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903). 

™ 30 Wis. 110 (1872). 

* Id. at 120. It is possible that the Spaulding case recognized the approach sug- 
gested above (pp. 000 supra) that the constitutional provision was only intended to 
provide the base of applicable law; that common law developed after the Revolu- 
tion could be considered by the court but was not binding upon it. The only effect 
of the later decisions was ‘to provide argument as to the correct policy for the 
court to accept. 

"6 Anne, c. 31, § 6 (1707). 

* 14 Geo. III, c. 78 (1774). 








January] STATUTES IN DEROGATION OF COMMON LAW 85 


gence. However, interpretations of the English court after the Revo- 
lution were more liberal, allowing recovery in cases of negligence. 
The later English statute, on the other hand, clearly excluded recovery. 
Justice Dixon first found that the second one passed in 1774 was not 
a part of the law of Wisconsin; statutes passed on the eve of the 
Revolution could not be a part of the common law. The entire theory 
of reception of certain English statutes as a part of the common law 
of the state rested on the premise that the colonial settlers ratified them 
as part of the jurisprudence of the colonies. But, a statute passed 
immediately before the Revolution was of a date when colonial tem- 
pers were so high that it would not be reasonable to presume that any 
such ratification occurred.*® Dixon then found that the earlier statute 
passed in 1707 applied as interpreted in light of an 1847 English case. 
This result Dixon rationalized on the theory that the 1847 case was the 
correct decision ; judges only interpreted the law, they did not make it ; 
hence all prior interpretations were incorrect and had never been the 
law.*? 

That the cut-off date for acceptance of English statutes as part of 
the common law might be earlier than that indicated by any of the 
other cases was intimated in Webster v. Morris.5* The court settled 
on the date 1707, the year England and Scotland were united. In sup- 
port of this conclusion, the court cited the declaration of the Wisconsin 
Territorial Laws of 1839, that “none of the statutes of Great Britain 
shall be considered as law of this territory, . . .”8* Great Britain 
was not formed until 1707; therefore only English statutes proper 
were received in Wisconsin as part of the common law.** The 1886 
decision distinguished Coburn on the ground that the precise problem 
had not been considered there.** 

It will be noted that this dispute as to the reception date occurred 
only where the court was required to determine which old English 
statutes formed part of Wisconsin law. This would suggest the pos- 
sibility that the court had two separate legal doctrines in mind when 
it referred to acceptance of the English common law—one referring 





* 30 Wis. at 117, 118. 
™See Kocourek and Koven, Renovation of the Common Law Through Stare 
Decisis, 29 Int. L. Rev. 971, 972 (1935). 
* 66 Wis. 366, 28 N.W. 353 (1886). 
* Wis. TerriT. Laws oF 1839 § 8, p. 407 (1839). 
* 06 Wis, at 390, 28 N.W. at 362. 
Ibid. 
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to statutory and the other to judge-made law.*¢ However, only one 
case even hinted at this distinction. In Coburn v. Harvey*" Justice 
Paine quoted New York’s Chancellor Kent, who spoke of the two sit- 
uations as governed by separate rules. Counsel apparently had the 
same distinction in mind in Webster v. Morris,’® when he argued that 
Wisconsin legislative history barred the acceptance of English statutes 
as part of the state common law; when Wisconsin was made a part 
of the Michigan Territory in 1818, it was subjected to all Michigan 
statutes, including an 1810 act abrogating all English statutes; al- 
though once repealed by the 1849 Wisconsin legislature this provision 
was re-enacted the same year.*® However, the Webster case rejected 
this reasoning; the provisions cited by counsel, said the court, re- 
ferred only to statutes passed after 1707.*° 

All of the cases agreed that no English law would be accepted unless 
it suited the conditions of the country.*! The English law rejected on 
this count fell into two general categories. The first included those 
cases where English law doctrine ran afoul of some constitutional pro- 
vision—by providing for taking of property for private purposes,* 
interfering with freedom of speech and press,** or sanctioning meas- 
ures incompatible with iraditional notions of sovereignty.** In the 
other group were rules of law that had been developed to meet the 
needs of a different kind of society—a society, for example, where the 





* Conceivably, this question might have had another practical relevance. Insofar 
as a given doctrine of common law was enshrined under the constitutional clause, 
it would, by the terms of that clause, be beyond the power of the court to over- 
rule or upset. Justice Marshall offered the only hint that this might be the case. 
See Pearson v. School District No. 8, 144 Wis. 620, 623, 625, 129 N.W. 940, 941 
(1911) (dissenting opinion). 

18 Wis. *147, *152-154 (1864). 

* 66 Wis. 366, 28 N.W. 353 (1886). 

* This legislative history is given in full detail in Webster v. Morris, 66 Wis. 366, 
376, n. 1 (1886). The notation does not appear in the Northwestern Reporter. 

“Id. at 390, 28 N.W. at 362. 

. Coburn v. Harvey, 18 Wis. *147 (1864) gave lip service to this qualification, 
but since it declared applicable the ancient common law remedy of distress, the 
sincerity of the recognition was questionable. Distress would appear to be more 
suitable to a class conscious society than to the newly developed state. 

“ E.g., Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903) (owners of artesian 
wells prohibited from permitting more water to escape than reasonably necessary for 
use of owner). 

* E.g., State ex rel Attorney General v. Circuit Court for Eau Claire County, 97 
Wis. 1, 42 N.W. 193 (1897) (newspaper men sentenced for constructive contempt of 
court as result of article criticizing manner in which judge conducted court; con- 
tempt statute involved directly but court also impressed with free speech implica- 
tions). 

“State ex rel. Rodd v. Verage, 177 Wis. 295, 187 N.W. 830 (1922) (common law 
power of executive to pardon criminals) ; Ekern v. McGovern, 154 Wis. 157, 142 
N.W. 595 (1913) (common law power of executive to remove officials from office). 
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chancellor had prerogative powers** or where a standard of non-negli- 
gent conduct could be established without reference to destructive 
powers of modern machinery.*® 

Dodge v. Wiiliams*' afforded one of the best examples of this culling 
process. The question before the court was whether the common law 
rule against perpetuities of personalty had been repealed by implica- 
tion by a statute limiting suspension of alienation of realty. In the 
course of that discussion the subordinate question was raised, whether 
the statute of mortmain which restricted gifts to charities was in force 
in Wisconsin. Justice Ryan made an extensive analysis of the theoreti- 
cal justification of the mortmain statute, and concluded that the statute 
had never applied to any of the British colonies. Ryan noted that 
Parliament apparently intended that the statute apply only in England ; 
specific provisions excepted estates in Ireland and real and personal 
estates in Scotland. The English courts had generally conceded that 
the statute did not apply to the British colonies. Ryan quoted approv- 
ingly from an opinion by Sir William Grant in the Court of Chancery: 


I conceive that the object of the statute of mortmain was wholly 
political-—that it grew out of local circumstances, and was meant 
to have merely a local operation. it was passed to prevent what 
was deemed a public mischief, and not to regulate, as between an- 
cestor and heir, the power of devising, or to prescribe, as between 
grantor and grantee, the forms of alienation. It is incidentally 
only, and with reference to a particular object, that the exercise of 
the owner’s dominion over his property is abridged.** 
Ryan concluded that there was thus never any reason for the adoption 
of the mortmain statute in Wisconsin. It was totally unsuited to a 
wilderness, where the only ownership of property was by Indian tribes 
or the British crown.*® Since the mortmain statute was inapplicable 
while Wisconsin “was part of or appendant to an English colony, it 
seems very certain that it has never since had any force here.”®° 
Generally, the existence of common law doctrine on a particular 
subject was merely assumed. Of 107 cases examined in the present 
study only 43 made any attempt to discuss what was the common law 





“ F.g., Webster v. Morris, 66 Wis. 366, 28 N.W. 353 (1886) (meaning of cy pres 
doctrine). Conceivably Coburn v. Harvey, 18 Wis. *147 (1864) (distress for rent) 
could have been fitted into the same category. 

“ E.g., Spaulding v. Chicago and Northwestern Railway Company, 30 Wis. 110 
(1872) (application of Statute of 6 Anne to fires caused by negligence). 

* 46 Wis. 70 (1879). 

* Attorney General v. Stewart, 2 Mer. 143, 161, 35 Eng. Rep. 895, 900 (Ch. 1817), 
quoted in 46 Wis. at 93. 

“ 46 Wis. at 94, 95. 

” Ibid. 
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on a particular point. The Wisconsin judges often relied heavily upon 
Blackstone as the correct exponent of the common law.®4 

And at times the derogation rule was applied even though there was 
no applicable common law. In Abbot v. Milwaukee®? counsel urged 
that a statute authorizing special assessments be narrowly construed, 
because the statute was in derogation of the common law. Justice 
Marshall refused to apply the canon. He did so on the ground that 
the special assessment statute was “remedial,” and hence to be liber- 
ally construed. Further to support his position, Marshall theorized 
that the rule of strict construction properly applied to “. . . a law 
imposing a burden on a person or his property, out of the ordinary.”™* 
By this view, apparently an act was in derogation of common law, if it 
effected a change diminishing a common law right. This was one of 
the few opinions to indicate the philosophy envisaged in the word 
“derogation.” However, the impact of Marshall’s discussion is les- 
sened considerably by his failure to see that there was a short answer 
to any effort to invoke the derogation rule in the kind of situation be- 
fore him. This was a tax statute; by Anglo-American constitutional 
tradition, taxation is a field exclusively for the legislature ; hence there 
is no common law of taxation to be preserved by invoking the deroga- 
tion rule. Marshall’s failure to see this in Abbot is odd, in view of his 
recognition of the same point in another field, in Byington v. Merrill. 

Byington v. Merrill® involved a personal injury action against 
the city for damages sustained in a fall on a defective sidewalk. 
Counsel argued that the city charter provisions giving the right of 
action should be strictly construed, as in derogation of the common 
law. Marshall rejected this contention: 


The meaning of the words of the statute is not to be restrained at 
all because of any interference thereof with common-law rights, 
because the liability of municipalities i in cases like this is wholly 
a creature of the statute.*¢ 





™ E.g., State ex rel. Rodd v. Verage, 177 Wis. 295, 187 N.W. 830 (1922) (common 
law power of executive to pardon criminals); Ekern v. McGovern, 154 Wis. 157, 
142 N.W. 595 (1913) (common law power of executive to remove officials from 
office) ; State ex rel. Attorney General v. Circuit Court for Eau Claire County, 97 
Wis. 1, 72 N.W. 193 (1897) (common law power of judge to punish for constructive 
contempt); Dodge v. Williams, 46 Wis. 70 (1879) (applicability of mortmain 
statute). 

"148 Wis. 26, 134 N.W. 137 (1912). 

* Id. at 29, 134 N.W. at 138. 

— "211, 88 N.W. 26 (1901). 

“Id. at 220, 88 N.W. at 29. Cf. Kappers v. Cast Stone Construction Co., 184 
“Wis. 627, 200 N.W. 376 (1924) (statute defining voting rights strictly construed as 
dn derogation of common law, yet corporations were strictly statutory creatures). 
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This second view of Marshall’s seems obviously the more logical ap- 
proach. Nothing in the canon as traditionally stated envisaged appli- 
cation of this construction rule to a situation in which there was no 
common law. 


Proposition 2: To make the derogation rule apply, the 

statute in issue must be one which, construed as the party 

pleading it contended, would operate to change the com- 
mon law 


The term “derogation” carried with it the connotation of action of 
derogatory or dubious worth, something that usurped basic law. But 
neither the canon as traditionally stated nor the cases which applied 
it ever discussed extensively what was meant by the term “derogation.” 
A statute in derogation of common law might be so in any of four 
possible senses. These four meanings might fall into two broad cate- 
gories, according as they referred to legislation (1) in which there was 
some change in the common law or (2) in which there could not ac- 
curately be said to be a “change” of the common law, because the 
statute either used words having an established common law meaning, 
or relied on the availability of a common law doctrine or rule to fill 
out the content of the legislative rule or standard. In the first category 
are two possible situations: (a) a change broadening common law 
tights or remedies; (b) a change diminishing rights at common law. 
Derogation as Change in Common Law 

a. Change broadening common law rights or remedies. The ma- 
jority of cases involved disputes over a construction that would 
broaden common law rights or remedies.5*’ They may be divided into 
two categories: For the most part the statute was seen clearly to 
make some change in the common law. That change being established, 
it was then presumed that there was no intention to make any change 
other than that clearly detectable from an examination of the statute. 
The question was, therefore, how much of a change had the statute 
made? For example, it was clear under the Married Women’s Acts 
that the legislature intended to increase a wife’s rights to transact 
business in her own name. But in T. T. Haydock Carriage Co. v. 
Pier®® Justice Taylor refused to read into the statutory provisions a 
right on the part of a married woman to take an assignment for the 
benefit of creditors. The assignment was void, he held, because a wife 
might not bind herself by bond: 


In the cases examined for this essay, 60 of 107 were of this type. 
"74 Wis. 582, 43 N.W. 502 (1889). 
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The immunity which the common law gave to the married woman 
of not being bound by her personal obligations was rather in the 
nature of a privilege and protection than of a disability, and this 
court, . In giving construct’on to statutes which are intended 
to remove the disabilities of married women, has been careful not 
to construe them so as to remove the protection which the com- 


mon law afforded; 5 
He continued: 


[T ]here has been no disposition to so construe the law as to take 
away the protection which such law gave to her in relieving her 
from liability on her personal contracts; and it is only when the 
removal of such protection as to her personal liability upon her 
contracts becomes necessary to the full enjoyment of her rights 
under the statute that she has been held capable of binding herself 


by a personal contract.® 

This same attitude was expressed with extreme frankness in Super- 
visors of Kewaunee County v. Decker*' when the issue was whether 
a complaint sufficiently stated a cause of action. The complaint would 
not have satisfied the common law requirements for a cause of action 
in trover. Plaintiff maintained that under the new Code of Civil Pro- 
cedure, the complaint stated a good cause of action for money had 
and received. Justice Dixon curtly dismissed the argument: “We do 
not think it is the law, and, unless the legislature compels us by some 
new statutory regulation, shall hereafter be very slow to change this 
conclusion.”®™* 

A smaller number of cases seemed to hold that if an argued inter- 
pretation of a given statute amounted to a change in the common law, 
that fact was enough in itself to justify the requirement that the 
change be very clear or explicit. In other words the problem was 





* Id. at 585-586, 43 N.W. at 503. 
” Id. at 589, 43 N.W. at 505. See also Farrell v. Ledwell, 21 Wis. *182 (1866) 


(statute permitting husband and wife to testify when parties to action did not per- 
mit them to testify in each other’s behalf at any other time) ; Stimson v. White, 20 
Wis. *562 (1866) (since wife’s earnings belong to husband, wife may not main- 
tain action on note purchased with those earnings) ; Edson v. Hayden, 20 Wis.*682 
(1866) (statute permitting wife to transact business for family where husband un- 
able to support through “drunkenness, profligacy, or any other cause of same 
nature” did not permit wife to transact business where husband's inability arose 
from general incompetence). The same phenomenon occurred in cases respecting 
employee’s safety legislation. E.g., Schmidt v. Wisconsin Sugar Co., 175 Wis. 613, 
186 N.W. 222 (1922) (since no specific statute declared expressly that driving an auto- 
mobile was a dangerous occupation or employment, a chauffeur, who was a minor, 
was not engaged in “employment dangerous to life or limb,” condemned by statute) ; 
Hartford v. Northern Pacific R. Co., 91 Wis. 374, 64 N.W. 1033 (1895) (foreman 
not a “superintendent” within meaning of railroad safety act.) 
“ 30 Wis. 624 (1872). See also Gunn v. Madigan, 28 Wis. 158(1871). 


™* Id. at 626. ’ 
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whether the statute had changed the law at all. Bonesteel v. Bone- 
steel® illustrated this attitude. The plaintiff held a promissory note 
from defendant. To assure payment of the debt, the circu‘t court is- 
sued a writ ne exeat against defendant, on the complaint that he was 
leaving the state permanently. The Supreme Court, speaking through 
Justice Lyon, found that the writ had been improperly issued, be- 
cause no equitable cause of action was pleaded. The Code of Civil 
Procedure had not wiped out the differences between equitable and 
legal substantive remedies, the court ruled in language which sounds 
more like the announcement of constitutional limitations than of a 
canon of construction : 


There are certain essential and inherent distinctions between ac- 
tions at law and in equity, to abolish which is beyond the power 
of legislative enactment. 

b. Change diminishing common law rights or remedies. Only 31 
of 107 derogation cases examined in this study defined a statute in 
derogation of common law as one that restricted or entirely repealed 
the common law on a particular subject. Perhaps the most interesting 
example of this situation was Webster v. Morris.** As we have seen, 
counsel contended that no English statutes were in force in Wisconsin, 
because an act of the Wisconsin territorial legislature had declared 
that “None of the statutes of Great Britain shall be considered as law 
of this territory; nor thall they be deemed to have had any force or 
effect in this territory since the fourth day of July, 1816;”®© the pro- 
vision had been re-enacted by the 1849 state legislature.®* Justice 
Cassoday, in rejecting this contention, construed narrowly the word 
“statutes” in the 1839 Act. The word “did not include English statutes 
proper, which were enacted prior to ‘the union of the crown of England 
with that of Scotland’ by Act of Parliament in 1707, ... .”®* This 





@ 28 Wis. 245 (1871). 

* Id. at 250. See also Duffies v. Duffies, 76 Wis. 374, 45 N.W. 522 (1890) (Mar- 
ried Women’s Acts could not be construed to give a right of action by wife for 
alienation of affections or loss of services of husband); Lonstorf v. Lonstorf, 118 
Wis. 159, 95 N.W. 961 (1903); Fuller & Fuller Co. v. McHenry, 83 Wis. 573, 53 
N.W. 896 (1892) (Married Women’s Acts referred only to use and enjoyment by 
wife of her separate estate; there was no change in the common law prohibition 
against a husband and wife forming a partnership) ; McKivergan v. Alexander & 
Edgar Lumber Co., 124 Wis. 60, 102 N.W. 332 (1905) (railroad safety act did not 
cover private railway operated as adjunct of lumber business). 

“ 66 Wis. 366, 28 N.W. 353 (1886). 

“Wis. Territ. Stat. § 8, p. 407 (1839). 

“The law was first repealed by Wis. Rev. Stat. 750, line 6 (1849). However, the 
provision was reenacted by Wis. Rev. Start. c. 157, § 5 (1849): “All statutes... 
abrogated by . . . any law hereby repealed . . . shall be deemed abrogated.” 

* Webster v. Morris, 66 Wis. 366, 390, 28 N.W. 353, 362 (1886). 
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interpretation stemmed, no doubt, from a desire to preserve for Wis- 
consin use as much as possible of the general body of English law. 
Had the court adopted a contrary interpretation, Wisconsin would 
have been forced to accept an archaic form of common law, law which 
Parliament had rejected as unsuited to the needs of the British people. 
Moreover, the old English statutes were so much a part of the law 
that colonists were familiar with, that they had attained the same sanc- 
tion as common law principles. Probably the colonists did not make 
fine distinctions between statutes and common law; in shaping their 
institutions and conduct, their concern was with the laws of England, 
not with the common law of England. 

Often the court followed this concept of legislation in “derogation” 
-of common law, in constitutional cases or cases where an economic 
interest was at stake. Huber v. Merkel® illustrated both of these sit- 
uations. The court here held unconstitutional a statute making it un- 
lawful for the owner of an artesian well to allow more water to escape 
than w4s reasonably necessary for his use. The court’s idea of what 
regulations were consistent with due process seems clearly to have 
been affected by its belief that the statute, if upheld, would take from 
the well-owner a common law right to use his water in any way he 
desired. 

In Pearson v. School District No. 8® a school teacher sued to re- 
cover for breach of contract. As a defense the district contended that 
the plaintiff had no written contract; the governing statute required 
that the contract specify the wages to be paid and provided that the 
contract be placel on file with a copy of the employee’s teaching certifi- 
cate; these stipulations were argued to require by clear implication 
that the contract be in writing. At common law an oral contract was 
sufficient. The court dismissed the defense, arguing: 


[T]he court cannot read into the statute provisions not found 
there for the purpose of rendering an oral contract, otherwise un- 
objectionable, void because not in writing, in the absence of ex- 
press statutory requirement. . . . Courts cannot by judicial con- 
struction read into statutes provisions not found there for the 
purpose of changing the rules of the common law.” 


“Derogation” Where the Statute Did Not Change Common Law 
a. Reliance by statute on words having common law meaning. 
‘There were some cases where though the statute did not actually 





“117 Wis. 355, 94 N.W. 354 (1903). 
144 Wis. 620, 129 N.W. 940 (1911). 
” Id. at 622, 623, 129 N.W. at 941. 
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change the common law, judicial opinions nonetheless spoke as if they 
relied on the derogation rule. The usual situation arose when the 
statute used words having established common law meanings, as was 
often true of statutes dealing with property. For instance, the Wis- 
consin Statutes prohibit “waste,” but do not positively define what 
that term means, although five instances are mentioned which the 
statute says do not comprise waste."1 In Melms v. Pabst Brewing 
Co."* the remainderman claimed that a life tenant had committed 
waste by razing property which had become useless for residential 
purposes and converting it into valuable business property. The court, 
through Justice Winslow, held that the doctrine of ameliorating waste 
obtained in Wisconsin; there was no waste, therefore, where the 
change enhanced the value of the property. Winslow reasoned that, 
since the statute recognized “waste” by providing a remedy in the 
form of double damages, but did not define what “waste” was, refer- 
ence must be made to the common law. 

Thus the ancient English rule which prevented the tenant from 
converting a meadow into arable land was early softened down, 
and the doctrine of meliorating waste was adopted, which, without 
changing the legal definition of waste, still allowed the tenant to 
change the course of husbandry upon the estate if such change 
be for the betterment of the estate."* 

The cases interpreting the Wisconsin rule against perpetuities very 
forcibly demonstrated this kind of resort to common law to give con- 
tent to statutory language. The statute used the phrase “restraint on 
alienation,” but did not define it. When Justice Marshall was faced 
with the problem of determining the meaning of the section, he turned 
to the common law. A 1672 English case had defined the object of 
the rule as being to limit the power to suspend the alienation of estates, 
and the doctrine had remained unchanged in England until 1881. This. 
Wisconsin statute had been passed in reference to this early English 
doctrine (since repudiated by the English courts). Therefore, the 
English law, as it existed at the time the statute was passed, governed. 

b. Reliance on availability of common law doctrine. Again, a statute 
might tacitly rely on the availability of a common law doctrine or 
rule to supplement or complement its provision. Such was the case 
of Meek v. Pierce."* The statute creating the office of justice of the 





" Wis. Stat. $§ 279.09 (1953). 

* 104 Wis. 7, 79 N.W. 738 (1899). 

™ Id. at 10, 79 N.W. at 739. See also Watts v. Owen, 62 Wis. 512, 521, 22 N.W- 
720, as (1885) (court read requirement of good faith into adverse possession 
statute 

“ 19 Wis. *300 (1865). 
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peace was silent as to his powers. Adopting a rather mechanistic ap- 
proach, the court held that (1) since there were no negative words 
prohibiting the direction of warrants to private persons, and (2) since 
there was no “manifest intention” to modify the common law, the 
common law rule that permitted the justice of the peace to issue war- 
rants to be executed by private persons still prevailed. 

The most colorful illustration of this point was Ekern v. Mc- 
Govern.” The governor, a member of the Progressive wing of the 
Republican party, and his insurance commissioner, a member of an- 
other faction of the same wing, had a political falling out. Acting 
under a statute authorizing the chief executive to remove certain 
officers while the legislature was not in session the governor con- 
ducted removal proceedings. Because the legislature was to convene 
within a few hours’ time, the proceelings were so speeded up that 
Commissioner Ekern received less than an hour’s notice of the 
charges against him, and had no opportunity to present his own wit- 
nesses or to cross examine witnesses in opposition. The governor 
found that the commissioner had engaged in political activity in vio- 
lation of statute, and ordered him removed for this cause. Until Com- 
missioner Ekern obtained an injunction restraining his removal, it ap- 
peared that his ouster might be consummated by physical violence. 
The Supreme Court, through Justice Marshall, held the removal void ; 
the procedure had not conformed to due process. In the absence of 
specific statutory removal procedure, the common law requirements 
of notice and hearing must be met: 


One of the cardinal rules for construction of a statute, especially 
where it affects private rights, when so obscure as to require the 
meaning to be read out of it by construction, is that it should be 
viewed favorably to continuation of the common law rather than 
as a repeal of it, where there is a permissible choice between the 
two.”6 
Marshall’s statement thus indicated another criterion for deter- 
min‘ng when the derogation rule should be used: Did the particular 
statute detract from the common law rights of individuals? This con- 
sideration undoubtedly motivated the court in interpreting a consti- 
tutional provision in another case. The question was whether the 
governor might remove a sheriff who refused to honor a pardon is- 
sued by the governor. That question turned on the power of the chief 
executive to pardon for civil contempt. The relevant constitutional 





"154 Wis. 157, 142 N.W. 595 (1913). 
* Id. at 261, 142 N.W. at 626. 
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provisions stated simply that the “governor shall have power to 
grant reprieves, commutations and pardons, after convictions . . . .”" 
The Supreme Court divided on the merits, but both the majority and 
minority agreed that the constitution had been framed with reference 
to the common law. The majority maintained that 


Their only guide and mentor should be the fundamental law and 
the traditions of our institutions, which should be the only stand- 
ard for the determination of private rights.”* 


A governor, the majority concluded, therefore had no power to par- 
don for civil contempt. The dissenting judge, on the other hand, felt 
that there was greater moral value in the common law, which gave 
to the king the power to forgive the commission of a criminal offense.”® 


Proposition 3: If the derogation canon is to be em- 
ployed, the statute must be ambiguous on its face 


The courts have long declared that a statute may not be construed 
unless its words are ambiguous or obscure.®° The principle is typically 
applied to determine whether evidence extrinsic to the statute may be 
introduced to show a legislative intention.61 Whether the principle 
also operates to limit resort to general canons of construction has not 
often been made clear. The doctrine stems from a desire to respect 
the separation of powers—an objective which would seem equally in- 
volved in any issue of statutory interpretation. 

Justice Owen in 1923 apparently regarded the existence of an am- 
biguity as an established prerequisite to invoking the general canons 
of construction. In the absence of such a showing he rejected a plea 
for narrow construction : 


Could we discover any doubt concerning the legislative purpose in 
this respect, this rule [that canons in derogation of common law 
are to be strictly construed] would require consideration, but we 
do not consider the legislative intent ambiguous, obscure, or 
doubtful and there is no room for the application of such rule.*? 





™ Wis. Const. art. 5, § 6. 

™ State ex rel. Rodd v. Verage, 177 Wis. 295, 310, 187 N.W. 830, 836, 837 (1922). 

™ Id. at 342, 351, 187 N.W. at 848, 851-852 (dissenting opinion of Doerfler, J.) 

‘ See, e.g., United States v. Shreveport Grain & Elevator Co., 287 US. 77, 83 
1932). 

™ See, e.g., Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, 300 
U.S. 440, 463, 464 (1937). 

“Cousins v. Flertzheim, 182 Wis. 275, 282, 196 N.W. 250, 253 (1923) (statute 
making shareholders of trust companies individually liable to creditors applied retro- 
actively to companies incorporated under statute exempting shareholders from per- 
sonal liability). 
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However this proposition was by no means as clear as Justice Owen 
thought. It was not until Justice Marshall took the bench that the 
requirement of showing an ambiguity became firmly established as. 
prerequisite to invoking canons of construction. He hammered home 
this requirement in important cases under the code of civil proced- 
ure, the safe place legislation, the married women’s acts, and legisla- 
tion concerning future interests. He spoke first to this point in 1902. 
The problem raised was the meaning of the statutory phrase, “re- 
straint on alienation.” Marshall observed : 

At the outset, . . . , we should look to the statute itself, deter- 
mine its scope and purpose, and not, as some courts have done, 
and textwriters as well, assume that the legislative policy em- 
bodied therein was intended to be in harmony with the common 
law on the subject of perpetuities as a whole, and give effect 
thereto accordingly.** 

Marshall warned, however, that the finding of an ambiguity was. 
often an excuse for a judge to read into a statute some interpretation 
he liked. In particular he blamed this attitude for certain definitions 
of the word “transaction” as used in the Code of Civil Procedure,** 
and of “employment” in safety legislation.*® He was especially bitter 
in Chapman v. Piechowski,®* when the majority of the court held that 
the words “other place of employment” in an act requiring the guard- 
ing of machines did not include farms. He asked: 

[W ]hy should courts survey an enactment from a viewpoint, dis- 

closing to the judicial vision obscurity, when from a different 

point of sight there is none, and then apply the rules for construc- 

tion affording an easy pathway to a restrictive result 767 
But Marshall was guilty of the same error himself. In Ellison v. 
Straw** he quoted a rather involved statute defining the rights of a 
married woman named as beneficiary in an insurance policy taken out 
by her husband. Apparently on the basis of that quotation he con- 
cluded that ambiguity was too plain to permit of argument. And on 
one occasion Justice Dodge believed that Justice Marshall’s personal 
bias toward the desirability of charitable trusts led him to find an 
ambiguity where none actually existed.*® 





* Becker v. Chester, 115 Wis. 90, 106, 91 N.W. 87, 93 (1902). 
™ Emerson v. Nash, 124 Wis. 369, 387, 102 N.W. 921, 926 (1905). The same 
thought was expressed by Justice Winslow in McArthur v. Moffet, 143 Wis. 564, 
566, 128 N.W. 445, 446 (1910). 
oa Chapman v. Piechowski, 153 Wis. 356, 141 N.W. 259 (1913). 
Ibi. 


bid. 
* Id. at 360, 141 N.W. at 260 (dissenting opinion). 
* 116 Wis. 207, 92 N.W. 1094 (1903). 
* Danforth v. Oshkosh, 119 Wis. 262, 97 N.W. 258 (1903). 
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In spite of Marshall’s defections from the rule he had set for -him- 
self, the fact remains that he was one of the foremost exponents of 
the proposition that a statute must be ambiguous on its face before 
a canon of construction could be applied to it. 


Conclusion: A statute in derogation of the common law 
should be strictly construed, to the end of minimizing 
the extent to which it changes common law doctrine 


After a party had proved (1) the existence of a relevant common 
law doctrine in the jurisdiction, (2) that the statute derogated from 
that common law, and (3) that the statute was ambiguous on its face, 
according to the derogation rule the court was then warranted in 
proceeding to interpret the statute narrowly, to have as little effect as 
possible in altering the common law. But this conclusion was in itself 
open to various practical meanings. It might mean that (1) the 
derogation canon prohibited any implied change in the common law, 
or (2) provided some allocation in the relative burdens of proof or 
argument between parties; this might take the form either of placing 
on the opponent of narrow construction the burden of going forward 
with some evidence that this would be contrary to the legislature’s 
policy, or of saddling him with a full burden of proving’ that this 
was so. 


No Implied Change in the Common Law 


The conclusion that was most often reached seemed to be that the 
canon prohibited the court from recognizing any implied statutory 
change in the common law. If the legislature desired a certain change, 
it should have made it expressly ; such at least, many judicial opinions 
seemed to say. Perhaps the best Wisconsin example of judicial reluc- 
tance to recognize amendments of the common law by implication 
was the relatively late case of Sullivan v. School District.° The 
language used there was cited often thereafter as properly stating the 
rule: 


[I]t is not to be presumed that the legislature intended to abrogate 
or modify the rule of the common law by the enactment of a 
statute upon the same subject; it is rather to be presumed that 
no change in the common law was intended, unless the language 
clearly indicates such an intention.® 





179 Wis. 502, 191 N.W. 1020 (1923). 
™ Td. at 506, 191 N.W. at 1022. See also Kappers v. Cast Stone Construction Co., 


184 Wis. 627, ‘633, 200 N.W. 376, 378 (1924) (“no clear intention of the legislature 
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One reason for the rigid statement in the Sullivan case may have 
rested in the particular facts of the controversy there presented. The 
issues involved the liability of a municipal corporation. A decision 
finding liability here could furnish persuasive precedent for a poten- 
tially large area of litigation. A pupil sued the school district for in- 
juries sustained because the district had failed to put protective devices 
on the machinery in the manual training department. The pupil main- 
tained that the district was liable to him under the Wisconsin Safe 
Place Statute, which made employers and owners of buildings owned 
by the public responsible to “employees” and “frequenters” for the 
safe construction of buildings and the maintenance of safe conditions 
therein. The court, through Justice Doerfler, held for the district. The 
pupil was not a “frequenter,” because he did not attend school volun- 
tarily. The opinion justified this position by reliance on the derogation 
rule, but possibly Doerfler had also in mind the related canon of con- 
struction, that a statute in derogation of the sovereign status should 
be strictly construed. In any case, reliance upon some abstract canon 
of construction seems to have blinded Justice Doerfler to the inter- 
pretative arguments available from the particular legislative history 
of this act. 

Originally the Safe Place Statute referred only to employers,®* but 
in 1913 coverage was extended to owners of public buildings, who 
were required to maintain the buildings in a safe condition for both 
employees and frequenters.®* The policy implications of this change 
alone might have justified bringing the pupil under the act. But in 
1918, in Juul v. School District,®* the court held that the school district 
was neither an “owner” nor an “employer” within the meaning of the 
act. 

The legislature reacted again in 1917, when it specifically defined 
school districts as within the class designated by “employers” subject 
to the act.® Further, in 1921, shortly after the Juul case, the legisla- 
ture passed another statute that no “machine, mechanical device, or 
steam boiler shall be installed or used in this state which does not fully 





is made manifest to modify the common-law doctrine.” The more sympathetic treat- 
ment given in this opinion indicated, however, that the canon could be refuted by 
the introduction of extrinsic evidence.); Ekern v. McGovern, 154 Wis. 157, 263, 
142 N.W. 595, 627 (1913) (“[A] repeal of the common-law safeguards in such a 
situation as the one [now] under discussion requires clear, express legislative action 
or its equivalent.”); Gunn v. Madigan, 28 Wis. 158, 166 (1871) (“inherent differ- 
ences” between law and equity not to be amended by implication). 

* Wis. Stat. § 2394-48 (1911). 

* Wis. Laws 1913, c. 588, § 1. 

* 168 Wis. 111, 169 N.W. 309 (1918). 

* Wis. Stat. § 2394-4(1) (1917). 
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comply with the requirements of the law of this state enacted for the 
safety of employes and frequenters in places of employment and pub- 
lic buildings. . . .”®* Here was the clearest type of legislative rebuke 
to the narrow bounds the court had been setting to the safe place laws. 
But in the Sullivan case the judges ignored these clear implications of 
legislative policy. There was nothing in the legislative history, thought 
the court, to indicate that the legislature desired to erase the exemption 
from tort liability with which the common law favored municipal 
corporations or their instrumentalities. 

Even if this past history of the interplay of statutes and decisions 
could be ignored, it was difficult to explain the court’s failure to comply 
with the very words of the statute. As we have seen, the 1917 amend- 
ments had expressly included a school district within the definition 
of “employer” bound by the safe place laws. Moreover, a pupil seemed 
well within the definition of a “frequenter [as] every person, other 
than an employee, who may go in or be in a place of employment or 
public building under circumstances which render him other than a 
trespasser.”®7. The words on their face spoke the intention that the 
protected class should be a very broad one, evidently including every- 
one who had legitimate business on the premises. 

At times the court invoked the derogation rule in denial of the rec- 
ognition even of express changes in the common law. For example, 
the Civil Code of Procedure provided that the distinctions between 
actions and forms were abolished. [Emphasis supplied].°* Joseph Des- 
sert Lumber Co. v. Wadleigh® disregarded this provision, and non- 
suited a plaintiff because his cause of action was stated in trespass ra- 
ther than in trover. Where the court did not go so far, still it some- 
times treated its insistence on an express legislative mandate for a 
change in common law, as if this precept had acquired almost consti- 
tutional force. Thus Justice Dixon admitted that the Code of Civil 
Procedure was remedial legislation, but in 1872 he solemnly refused 
to construe a statute intended to state a cause of action in trover as 
stating one for money had and received: 


We do not think it is the law, and, unless the legislature compels 
us by some new statutory regulation, shall hereafter be very slow 
to change this conclusion. 


But Dixon’s pronouncement lost much of its force in view of his 





Wis. Stat. § 2394-72 (1921). 

* Id. § 2394-41 (1921). 

Wis. Rev. Stat. c. 122, § 8 (1858). 

” 103 Wis. 318, 79 N.W. 237 (1899). 

% Supervisors of Kewaunee County v. Decker, 30 Wis. 624, 626 (1872). 
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equally emphatic voicing of an opposite view in Morse v. Gilman, 


another civil procedure case: 


Contrary to the common law rule, every reasonable intendment 
and presumption is to be made in favor of the pleading, and it will 
not be set aside on demurrer unless it be so fatally defective, that, 
taking all the facts to be admitted, the court can say they furnish 
no cause of action whatever.'® 
In the Gilman case, therefore, the court sustained the complaint even 
though plaintiff failed to list the specific provision of the contract at 
issue. And in the overall picture, the court generally was willing to 
recognize a change, but usually required that change to be spelled out 
carefully. The judicial arrogance displayed in the Wadleigh case was 
exceptional ; ordinarily the court at least cloaked any hostility it might 
feel. 


Allocation of Burdens in the Demonstration of Legislative Policy 


a. The burden of going forward with some evidence. The cases 
which applied the derogation rule in a fashion most consistent with 
good judicial administration and sound regard for the legislature’s 
prerogative were those which viewed the derogation canon as a de- 
vice to promote the production and ordering of evidence of public 
policy, by requiring the proponent of statutory change to produce tan- 
gibie, objective evidence to support his position. This evidence might 
consist in related statutes, material from the legislative history of the 
particular act in question, or policy evidence from the context of the 
act itself. If, for example, it could be shown that early legislation in 
the field merely declared the common law and that gradually bolder 
or more innovating provisions were engrafted upon the statute, the 
court might well conclude that there was a definite legislative policy 
of correcting the common law where it proved defective. The inter- 
pretation the court eventually reached would then be shaped to carry 
out this policy.' 

Wallace v. St. John’ is instructive in illustrating how one party 
overcame the conclusion that the statute should be narrowly construed. 
A husband petitioned to set aside his wife’s conveyance of her undi- 
vided half interest in certain realty. He maintained that the Married 





** 16 Wis. *504 (1863). 

Id. at *508. 

** Kappers v. Cast Stone Construction Co., 184 Wis. 627, 200 N.W. 376 (1924) 
(strict interpretation, but result reached on basis of legislative history). For an- 
other possible interpretation of the rationale of this case see note 91 supra. 

**119 Wis. 585, 97 N.W. 197(1903). 
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Women’s Acts had not altered the common law rule that joint tenants 
might not singly alienate their respective interests in jointly held 
property. In refusing to adopt this construction, the court correlated 
the chapter on married women’s rights and the chapter on the quality 
of estates in realty. Originally the latter by its terms declared its pro- 
visions applicable only to the subject matter of “this chapter.” In the 
1878 revision of the statutes, however, provisions of that same chap- 
ter were declared applicable to “these statutes.”!°* But there was even 
stronger evidence to support a broad interpretation of the Married 
Women’s Acts. The 1878 Revisor’s Notes read: 

Section 2067 is amended by writing “these statutes” instead of 

“this chapter” at the end, as there are other provisions besides 

those in this chapter affecting such estates, ¢.g., in the chapter on 

the rights of married women . . . .'% 
Corroborating changes occurred in the Married Women’s Acts. Until 
1858 the title of this portion of the Wisconsin statutes was “Of the 
Rights of Married Women.” After 1878 the title was “The Property 
Rights of Married Women.” And, more persuasive, originally the 
act provided simply that a married woman’s “real estate . . . shall be 
her sole and separate property ... .” The 1878 changes made this 
section applicable to “the real estes of every description, including 
all held in joint tenancy, with her husband . . . .”2°" Then, too, the 
third section of the act, which permitted a married woman to receive 
property, was amended so that she might receive property from any- 
one “other than her husband .. . [including] .. . estate .. . of 
any description, including all held in joint tenancy with her husband 
... .”18 In view of this overwhelming evidence it was no wonder 
that Justice Cassoday did not apply the derogation rule. 

b. Burden of proof. At times some burden-of-proof connotation 
was given the derogation canon. This attitude was most forthrightly 
expressed by Justice Marshall in Abbot v. Milwaukee: 

. If there are two or more reasonable meanings within the 
scope of the words, all things bearing on the question being con- 
sidered, giving rise to some uncertainty respecting which was in- 
tended, then the one which does not impose the burden is to be 
taken rather than the one which does, but if after all, the latter is 
more reasonable than the former, it is to be accepted as spéaking 
the legislative intent. 

* Wis. Rev. Star. c. 83, §§ 43-45 (1858); Wis. Rev. Star. § 2067 (1878). 

“* Wis. Rev. Stat. § 2067 (1878). 

‘* Id. c. 108, § 2340. 


“1d. $ 2342. 
* 1483 Wis. 26, 30, 134 N.W. 137, 138 (1912). 
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Generally however the courts never fully spelled out any theory of 
the meaning of the derogation rule from a burden of proof standpoint. 
The Abbot case serves to indicate that this was a possibility that the 
courts did not develop. 

Unfortunately this tendency to rely on a canon of construction ra- 
ther than develop some burden of proof approach became so exag- 
gerated in some cases that the court failed to make real use of inter- 
pretative arguments available from the words of the statute or from 
the general context of the act. In such instances the results became 
most ludicrous indeed. We have seen one illustration in the Sullivan 
case. But one of the strangest cases occurred in 1918 when the wife 
sued the estate of her deceased husband to assert her dower rights. 
The wife had long ago deserted her husband. But she returned some 
40 years and 10 children later, after having adulterous relations with 
two other men. The estate defended against the erring wife’s demand 
for a dower interest by relying upon the Statute of Westminster II 
[13 Ed. 1, c. 34] which provided that a woman who deserted her 
husband to live in adultery with another man was barred from her 
dower unless the husband consented to her act.“4° But the Wisconsin 
court held that the wife was entitled to dower. It reasoned that the 
statutory provision permitting divorce on grounds of adultery by im- 
plication repealed the common law on this point of dower ; the divorce 
statute provided a broader remedy than that existing at common law. 
The public policy that the court felt it was implementing was obscure. 
The court failed to face up to the deep moral issues involved and 
superficially at least seemed to condone adultery. The primary inter- 
est here would seem to be the general community interest in the pro- 
tection of the morals of its citizens. Even though the husband elected 
not to follow his remedy of divorce, the community policy deserved 
implementation. The fact that the state chose to make adultery a 
cause for divorce was in itself a strong evidence of a general public 
interest against adultery, for not every marital complaint was action- 
able in a suit for divorce. In this aspect, the existence of a statutory 
remedy for the husband would enforce rather than supersede the com- 
mon law method of punishing the adulteress. 

Had the court examined dower rights in terms of purpose, it could 
have easily concluded that dower was created to permit a wife’s 
means of support to continue after the death of her husband and to 





™ Davis v. Estate of Davis, 167 Wis. 328, 167 N.W. 819 (1918). 
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recognize her contribution to the family economic unit.1"* From either 
standpoint the net result would have led to the finding of a strong 
community policy against allowing the faithless wife to recover. 


DEROGATION RULE vs. LIBERAL CONSTRUCTION 


As formulated and explained by the cases, the derogation rule was 
surrounded with an aura of logical precision. In practice, however, 
the canon failed to explain scores of important decisions. The same 
statutes which at times were interpreted strictly, at other times were 
construed liberally. When the construction was narrow, this was ex- 
plained as an application of the derogation rule. But where the inter- 
pretation was liberal, the court solemnly pronounced the statute in- 
volved to be a remedial one; hence, it was to be interpreted liberally. 
It shall be our purpose here only to highlight the attributes of a 
remedial statute, for our major attention is focused on the derogation 
canon. 

There was little discussion in the cases explaining what elements 
were necessary to create a remedial statute. The clearest instances, 
probably, lay in the statutes enlarging common law rights or dealing 
with troubles unknown to, or at least unrecognized by, the common 
law. The obvious example was workers’ safety legislation. Justice 
Marshall summed up the attitude: 


The court has spoken several times before on this subject and en- 
deavored to make it plain that the common rule as to construing 
legislation in derogation of the common law strictly against a pur- 
pose to change it has little or no application to the efforts to create 
a new system for dealing with personal injuries to employees. 
History leaves no fair room for doubt as to the purpose being to 
approach the ideal of affording compensation for loss in sub- 
stantially all cases of accidental injury to employees in the course 
of their employment. Therefore the legislative language, where 
open to construction, should be read liberally in favor of that 
purpose.?!* 





™ Some legislative evidence of this policy could have been deduced from Wis. 
Stat. §§ 2225, 2226 (1917), which provided for release of the dower rights of an 
insane wife when proper provision was made for her support. Couple these pro- 
visions with the holding of the court that a husband. had no obligation to support 
a wife who lived apart from him by her fault. Steffenson v. Steffenson, 259 Wis. 
ang =) N.W.2d 445 (1951); Richardson v. Stuesser, 125 Wis. 66, 103 N.W. 261 

1905). 

™ Sadowski v. Thomas Furnace Co., 157 Wis. 443, 449, 146 N.W. 770, 773 (1914). 
For an application of this view to married women’s legislation see also Dayton v. 
Walsh, 47 Wis. 113, 2 N.W. 65 (1879) (statute “remedial” because it was intended 
to remove disabilities which common law attached to married women’s capacity to 
have, hold or acquire property in own right). 
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The Abbot case serves to indicate that this was a possibility that the 
courts did not develop. 
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™* Davis v. Estate of Davis, 167 Wis. 328, 167 N.W. 819 (1918). 
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recognize her contribution to the family economic unit.17* From either 
standpoint the net result would have led to the finding of a strong 
community policy against allowing the faithless wife to recover. 


DEROGATION RULE vs. LIBERAL CONSTRUCTION 


As formulated and explained by the cases, the derogation rule was 
surrounded with an aura of logical precision. In practice, however, 
the canon failed to explain scores of important decisions. The same 
statutes which at times were interpreted strictly, at other times were 
construed liberally. When the construction was narrow, this was ex- 
plained as an application of the derogation rule. But where the inter- 
pretation was liberal, the court solemnly pronounced the statute in- 
volved to be a remedial one; hence, it was to be interpreted liberally. 
It shall be our purpose here only to highlight the attributes of a 
remedial statute, for our major attention is focused on the derogation 
canon. 

There was little discussion in the cases explaining what elements 
were necessary to create a remedial statute. The clearest instances, 
probably, lay in the statutes enlarging common law rights or dealing 
with troubles unknown to, or at least unrecognized by, the common 
law. The obvious example was workers’ safety legislation. Justice 
Marshall summed up the attitude: 


The court has spoken several times before on this subject and en- 
deavored to make it plain that the common rule as to construing 
legislation in derogation of the common law strictly against a pur- 
pose to change it has little or no application to the efforts to create 
a new system for dealing with personal injuries to employees. 
History leaves no fair room for doubt as to the purpose being to 
approach the ideal of affording compensation for loss in sub- 
stantially all cases of accidental injury to employees in the course 
of their employment. Therefore the legislative language, where 
open to construction, should be read liberally in favor of that 
purpose.1?* 





™ Some legislative evidence of this policy could have been deduced from Wis. 
Stat. §§ 2225, 2226 (1917), which provided for release of the dower rights of an 
insane wife when proper provision was made for her support. Couple these pro- 
visions with the holding of the court that a husband had no obligation to support 
a wife who lived apart from him by her fault. Steffenson v. Steffenson, 259 Wis. 
a 47 N.W.2d 445 (1951); Richardson v. Stuesser, 125 Wis. 66, 103 N.W. 261 
1905). 
™ Sadowski v. Thomas Furnace Co., 157 Wis. 443, 449, 146 N.W. 770, 773 (1914). 
For an application of this view to married women’s legislation see also Dayten v. 
Walsh, 47 Wis. 113, 2 N.W. 65 (1879) (statute “re ial” because it was intended 
to remove disabilities which common law attached to married women’s capacity to 
have, hold or acquire property in own right). 
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It was Justice Marshall, also, who suggested that, technically speak- 
ing, neither workmen’s compensation nor safe place acts could be con- 
sidered “remedial.” These statutes created new rights rather than 
new remedies, but because they dealt with situations that the court 
was prepared to concede needed correction the legislation would be 
construed liberally anyway : 
[I}t recognizes as a right that which was before, through a 
harshness of system now regarded, quite widely, as unsuitable to 
modern conditions, thought to be unworthy of such dignity, and 
affords a remedy. So in a just and proper sense, such a law is 
remedial in character.’™ 


Statutes were also considered remedial, at least in the twentieth 
century, if the subject matter was wholly procedural. Throughout 
cases interpreting the Code of Civil Procedure ran this thread.“* But, 
again, it was largely through the efforts of Justice Marshall that this 
class of cases was recognized as deserving of special treatment. He 
emphasized that the framers of the Code wanted to make it possible 
for a simple complaint to enable a court to grant any judicial relief 
within its competence."° The presence in the Code of Civil Procedure 
of two statutory provisions expressly requiring liberal construction 
aided the court in reaching this conclusion,“* but it was significant 
that these statutory supports were not generally cited until later 
years. "7 

As in derogation cases, so with the canon dealing with remedial 
statutes the court gradually developed the requirement that an am- 
biguity must exist on the face of the statute before the rule of inter- 
pretation might be invoked."'* After the court had concluded that 





“* Koepp v. National Enameling and Stamping Co., 151 Wis. 302, 317, 139 N.W. 
179, 185 (1912). 

“* E.g., Scholtz v. Kerschensteiner, 194 Wis. 92, 215 N.W. 889 (1927) (rule rec- 
ognized but not applied, because court convinced that pleader intended to state only 
a cause of action in fraud) ; Young v. Juneau County, 192 Wis. 646, 212 N.W. 295 
(1927) (failure to plead corporate existence not fatal to complaint); Rideout v. 
Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904) (“Very strict tech- 
nical rules” rejected in favor of “proper rules”). 

“* Laun v. Kipp, 155 Wis. 347, 354, 145 N.W. 183, 186 (1914). See also Manning 
v. School District No. 6, 124 Wis. 84, 91, 102 N.W. 356, 358 (1905). 

“ Was. Rev. Star. c. 125, $§ 21, 40 (1858). 

Es., Latton v. McCarty, 142 Wis. 190, 125 N.W. 430 (1910). 

™* See, ¢.g., Saxhaug v. Forsyth Leather Co., 252 Wis. 376, 31 N.W.2d 589 (1948) 
(Court refused to interpret safe place statute ‘to apply only to buildings built after 
passage of act) ; Wiesner v. Zaun, 39 Wis. 188 (1875) (disability recognized as having 
several possible meanings; broad meaning given to carry out policies of act); Mc- 
Vey v. Green Bay & Minnesota Ry. Co., 42 Wis. 532 (1877) (“grant” recognized 
as having several meanings; bargain and sale interpreted as a grant within meaning 
of Married Women’s Acts). 
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a statute was remedial, it handled the issue of interpretation in a 
fashion that appropriately paralleled or complemented the treatment 
under the derogation canon: (1) Some cases demonstrated a positive 
favor toward extending the scope of the statute by implication ;" 
(2) Other cases found a requirement that he who argued for a nar- 
rower construction of a remedial statute must produce at least some 
evidence to support his view ;'*° (3) Some cases treated the matter 
as one of some burden of proof.'*! 


PoLicy CONSIDERATIONS 


Since the various court-formulated tests typically failed to explain 
satisfactorily as to when the derogation canon should be invoked, we 
turn to an analysis of the policy reasons that the court advanced. At- 
tempts to rationalize use of the derogation rule fell into either of two 
general categories: (1) application of the rule would serve institu- 
tional policies of the legal order, i.e., would make government work 
better; or (2) some reason of substantive policy existed to support 
the result obtained by either applying or disregarding the canon. 

Estoppel is a doctrine usually applied to prevent one litigant from 
benefiting by conduct on his part that another person relied upon to 
the latter’s detriment. Certain Wisconsin cases announced that a 
doctrine of at least analogous import might limit the court in its in- 
terpretation of statute law. The view was defective, if a court were 
considered as an instrumentality for discovering law rather than for 
making it; thus if an earlier decision was wrong, the prospective liti- 
gants never had a right to rely upon it.12? Justice Marshall took a 
contrary view. In Becker v. Chester'** he admitted that an 1879 de- 
cision was probably wrong in holding that the common law rule against 





™ The court was especially frank in McVey v. Green Bay & Minnesota Ry. Co., 
42 Wis. 532, 536 (1877) (“bargain and sale” constituted a “grant” within meaning of 
Married Women’s Acts) : 
But were the correct construction of the word as used in the statute more doubt - 
ful, it would still be our duty to give it its largest signification. The statute was 
enacted to remove, in some measure, the harsh discriminations of the common 
law against married women, and in obedience to the spirit and demands of a 
higher civilization than obtained when the rules of the common law in that be- 
ha'f were in the process of formation. 
™ See, ¢.g., Ellison v. Straw, 116 Wis. 207, 92 N.W. 1094 (1903) (court stressed 
Revisor’s Notes and prior New York interpretations in holding a married woman 
under an absolute disability to part with her interest in policy). 
™ See, e.g., Kollock v. Scribner, 98 Wis. 104, 73 N.W. 6 (1897) (although Code 
of Procedure designed to provide complete system in itself, code was at least as 
broad as old practice). 
™ Kocourek and Koven, Renovation cf the Common Law Through Stare Decisis, 
29 Irx. L. Rev. 971, 972 (1935). 
115 Wis. 90, 91 N.W. 87 (1902). 
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perpetuities of personalty had been repealed by a statute regulating 
perpetuities of realty. But, he argued: 


It has stood as so established . . —-long enough to be regarded 
as a rule of property and safe from danger of change except by 
the legislative enactment. Whether the decision was right or 
wrong, to disturb it now by mere judicial power would be a far 
greater mistake than the making thereof, if it were clearly erron- 
eous. .When such a question has been so long settled as to have 
become firmly impressed upon property, the maxim, Stare decisis, 
et non quieta movere, should be regarded as a governing prin- 
ciple in respect thereto.!** 


Neither Marshall nor any of the other judges discussed how many 
cases over what length of time were necessary to transform a prece- 
dent in statutory construction into a rule of property that could be 
overturned only by the legislature. But Justice Dodge apparently 
regarded one decision as enough. Duffies v. Duffies'*® had held that 
the Married Women’s Acts did not give the wife a cause of action for 
alienation of affection or loss of services. The issue came up again in 
Lonstorf v. Lonstorf.1** Justice Dodge quoted Blackstone, that in 
some cases certainty is better than absolute correctness in the law, 
and concluded : 


In the light of all these considerations, we feel constrained by the 
tule stare decisis to adhere to the law as declared in that case 
[Duffies v. Duffies], regardless of whether we should now re- 
solve the questions there decided in the same way, were they pre- 
sented before us as res integra.’** 


It will be observed that in this case no property rights were involved. 
The minority characterized the decision in the Duffies case as one 
that could be overruled because it was “flatly absurd or unjust :” 


It cannot be asserted that the decision in Duffies v. Duffies is 
the basis of a rule of property or contract. In its effect it has 
stood to withhold from a class of persons a right to compensat- 
tion for an injury without forming the basis of any important 
right of others. Before the submission of the instant case, it 


* Id. at 130, 91 N.W. at 101. See also Town of Stinnett v. Noggle, 148 Wis. 603, 
610, 135 N.W. 167, 170 (1912) (concurring opinion of Marshall, J.; since no prop- 
erty rights involved, court might overrule earlier decision). Even courts which adopt 
the declaratory theory of law will follow the doctrine of stare decisis strictly in 
cases involving interests in real property, because they do not wish to disturb vested 
rights. Kocourek and Koven, op. cit. supra note 122, at 987. 

™ 76 Wis. 374, 45 N.W. 522 (1890). 

118 Wis. 159, 95 N.W. 961 (1903). 

"Id. at 163, 95 N.W. at 963. Justice Dodge argued in this same manner in 
Brader v. Brader, 110 Wis. 423, 85 N.W. 681 (1901) (statute of limitations did not 
run between husband and wife). 
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stood as the single occasion where this court passed upon the 

point.!78 

Aside from this concept of estoppel, the opinions showed very few 
attempts to find some rational basis by which the derogation rule 
could be justified. Justice Marshall gave one of the most cogent ex- 
planations. He pointed to the separation of powers principle as a basic 
idea of American government. Under this doctrine only the legisla- 
ture could make laws. The judiciary, therefore, adopted the strict 
construction rule as a device for leaving policy choices in the legis- 
lature, and confining the court to its proper sphere. Marshall rather 
plaintively castigated critics of the canon who did not recognize this 
purpose.!2® In early days he felt that the rule had been essential : 


The legislature . . . either through want of knowledge of its 
power or want of appreciation of the necessity for use of it for 
more than half a century, so tardily responded to the demands of 
the times that it is not to be wondered at that the court dealt with 
the early efforts in that regard with such conservatism that am- 
biguity was seen, often, where it would not be now observed, and 
then by use of the rule, good in its place, that an act in derogation 
of the common law, if open to two or more meanings, should be 

construed most strongly against change . . . .1% 

Perhaps the substantive policies the judges attempted to enforce 
had greater long-run significance. As one scans the cases one phe- 
nomenon stands out—the tendency to protect vested, economic inter- 
ests. A tabulation of all the cases examined confirms this impression. 
The table below lists, according to the economic interests involved, 
the numbers of cases decided according either to the derogation or 
remedial rules. It will be observed that approximately 75 per cent of 
the cases involved issues relevant to economic interests—concerning 
land, industry, individual property questions, or powers and duties of 
municipal corporations such as the power to issue bonds. 





8 Id. at 168, 95 N.W. at 963, 965 (dissenting opinion). 

™ Koepp v. National Enameling and Stamping Co., 151 Wis. 302, 139 N.W. 179 
(1912). Later on in the same opinion, Marshal] noted that many of the objection- 
able features of negligence resulted from the slowness of the legislature to act and 
not from any failure by the courts. Jd. at 320, 139 N.W. at 186. For other examples 
of this separation of powers notion see Sullivan v. School District, 179 Wis. 502, 
509, 191 N.W. 1020, 1023 (1923); State ex rel. Rodd v. Verage, 177 Wis. 295, 310, 
187 N.W. 830, 836 (1922) ; Ekern v. McGovern, 154 Wis. 157, 207, 210, 213, 214, 142 
N.W. 595, 607, 608, 609 (1913). 

” Chapman v. Piechowski, 153 Wis. 356, 361, 141 N.W. 259, 260 (1913) (dissent- 
ing opinion of Marshall, J.). 
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STRICT AND LIBERAL CONSTRUCTION 
ACCORDING TO ECONOMIC OR SOCIAL INTEREST INVOLVED* 


Derogation Remedial 









































Type of Interest Rule Rule Total 
I. Economic 
A... Land 
1. Exchange Transaction 12 20 32 
2. Land Control Issues (Ease- 
ments, Adverse Possession 7 13 20 
also included) 
3. Taxes 1 1 2 
Totals 20 34 54 
B. Industry 25 43 68 
C. Individual Property 
1. Estates (Wills and Trusts) 8 54 62 
2. Contracts, Torts, Issues Aris- 
ing from Use of Property 19 45 64 
Not Included Above 
3. Taxes 1 2 3 
Totals 28 101 12° 
D. Powers and Duties of Municipal 
Corporations 3 9 12 
Totat Economic INTERESTS 76 187 263 
Wf. Non-Property 
A. Family Relations 7 20 27 
B. Integrity of Individuality 18 40 58 
Tota Non-Property Interests 25 60 85 
Totrat or Cases EXAMINED 101 247 348 








Many cases, as we have seen, indicated that the policy behind the 
derogation rule was nothing other than a judicial preference for 
common law and a belief in the moral superiority of that law. A good 
example occurred when civil liberties questions were raised. In State 
ex rel. Rodd v. Verage'*! the governor attempted to remove a sheriff 
because the sheriff had refused to release a prisoner pardoned by the 
governor. The defense maintained that the governor had no power 
to pardon for civil contempt; hence, the sheriff could not be removed 
for refusing to acquiesce in the governor’s unauthorized action. Dur- 
ing the discussion, the court indicated its belief in the moral superi- 
ority of the common law : 





* The text refers to 107 cases involving the derogation rule, but of this number, 
6 were actually instances in which no common law existed. Hence, they have been 
excluded from this tabulation. 

™ 177 Wis. 295, 187 N.W. 830 (1922). 
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The courts stand as the buffer between the majority and the 
minority, protecting sacred and fundamental rights from confisca- 
tion and destruction at the hands of either. Under such circum- 
stances the courts cannot expect, and should not court, public ac- 
claim or approval. Their only guide and mentor should be the 
fundamental law and the traditions of our institutions, which 
should be the only standard for the determination of private 
right.'5? 

This attitude was sound when a constitutional issue arose and the 
common law, if it were recognized, would give greater protection 
than the statute in issue. In other instances, however, a belief in the 
superiority of the common law appeared irrelevant and in direct con- 
tradiction to the court’s avowed purpose of keeping to its proper role 
in the separation of powers. The use of a canon of construction to 
enforce a particular policy was objectionable, moreover, where it 
masked the real reasons for judicial action ; such technique of decision 
derogated from that clearcut responsibility for decision which is itself 
a basic requirement of sound government. 





™ Id. at 310, 187 N.W. at 836-837. Cf. Doerfler, J., dissenting, where he argued 
that there was a greater moral value in the common law which gave to the king 
the power to forgive the commission of a criminal offense. Jd. at 351, 187 N.W. at 
851 (dissenting opinion). A similar reason seemed controlling in Ekern v. Mc- 
Govern, 154 Wis. 157, 207, 142 N.W. 595, 607 (1913). 











Government Fiscal Aid to Private Enterprise 
in Wisconsin: A Quantitative Approach 


Lewis R. Mitts* 


This study attempts a general view of the legal history of govern- 
ment aid to private enterprise in Wisconsin. Eight tables have been 
constructed to aid in obtaining this broad view. 


AIDED ENTERPRISES 
Change in Recipients of Aid 


Public service corporations were the major recipients of aid in 
the nineteenth century. These included railroads, companies provid- 
ing other forms of transportation or communication, and local public 
utilities. These enterprises were corporate concentrations of wealth. 
They were young, vigorous, and expanding industries, trying to satisfy 
a tremendous public demand. The people who received direct financial 
benefits from grovernment aid were the corporate owners, a small 
segment of the total population. The benefit which the public re- 
ceived was the availability of services. Although the corporate owners 
themselves wielded considerable political influence, plainly a major 
source of their political strength was their customers’ acceptance of 
their useful role in the community. The amount of legal activity de- 
voted to aiding these enterprises indicates that the public demand for 
these services was strong. 

Around 1900, however, there was a clearly marked change in the 
kind of enterprises which received governmental aid. Agriculture 
became the major recipient of aid in the twentieth century. Consid- 
erable legal activity in the later period also concerned the declining 
forestry industry, which was similar in many respects to agriculture. 

This change is clearly shown by the legislative data.? Of all the 





*A.B. 1951, Brown University; LL.B. 1954, Washington University; S.J.D. 1956, 
University of Wisconsin; member, Missouri Bar Association. 

The research for this study was made possible by a grant from the research fund 
established by Ellsworth C. Alvord, and is a part of the continuing program of legal 
research under the direction of Professor Willard Hurst of the University of Wis- 
consin Law School. 

* These tables and a brief explanation appear in the appendix at the end of this 
article, at p. 124. 

* This and other data referred to throughout the article appear in the appendix. 
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statutes dealing with state aid to private enterprises passed before 
1900, 65% concerned public service corporations and only 20% con- 
cerned agriculture and forestry. Of all such statutes passed after 
1910, only 14% concerned public service corporations, and 79% con- 
cerned agriculture and forestry. Legislation about local aid showed 
the same shift. Of all the statutes dealing with local aid to private 
enterprise passed before 1900, 96% concerned public service corpora- 
tions and only 1% concerned agriculture and forestry. After 1910 
only 13% of the local aid statutes concerned public service corpora- 
tions and 63% concerned agriculture and forestry. 

The judicial data also reflects this change, although somewhat less 
clearly. All of the cases involving state aid decided before 1900 con- 
cerned public service corporations. After 1910, 69% concerned 
public service corporations and 22% involved agriculture and forestry. 
Of the cases concerning local aid decided before 1900, 93% dealt 
with public service corporations, and only 2% dealt with agriculture 
and forestry. After 1910 only 14% concerned public service corpora- 
tions and 14% concerned agriculture and forestry. 


Implications of Change 
Shift in the Subsidy Purpose 


This change in the kind of enterprise receiving governmental aid 
has broad implications. The shift has been in large measure from 
creative subsidy to conservative subsidy. When the public service 
corporations were receiving aid they were young industries, and the 
demand for their services seemed almost limitless. Governmental aid 
was intended to create something, to promote expansion, to accelerate 
development. When agriculture and forestry became the recipients 
of aid, however, they were already old and somewhat sick industries. 
The problem of agriculture was not too great a demand, but too small 
a demand. Forestry had been crippled by ruthless exploitation of the 
timber lands. Aid to these industries was intended not to create but 
to conserve. Tax favors to farmers lowered their fixed costs; loans 
enabled them to weather economic storms; bounties made it possible 
for them to earn supplemental cash income. To some extent these 
measures were creative, in that they may have eased the economic 
difficulty of converting from cereal farming to the production of dairy 
products or other more marketable crops. In general, however, these 
measures were designed to keep an ailing industry above water, not to 
enable it to swim the Hellespont. The forestry programs reduced tax 
burdens on timber lands in non-productive periods in an effort to 
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encourage reforestation. The decline of the lumber industry also 
produced programs to induce the establishment of small farms on 
the cut-over lands. These measures were creative subsidies only in 
a restorative sense. 

A thorough study of Wisconsin political history has not yet been 
made, and therefore any discussion of it must be to a considerable ex- 
tent speculative. Nevertheless, the study of legal activity concerning 
government fiscal aid leads to some inferences about the course of 
political history in Wisconsin. 


Shift in Source of Political Support for Sudsidy 


The change in the kind of enterprises which received state aid 
implies a change in the source of political support for subsidization. 
When the public service corporations were receiving aid, a significant 
part of their political strength came from their customers, although 
the direct financial benefits were confined to the corporate owners. 
When agriculture became the major recipient of aid, the major part 
of the political strength came from the producers themselves, who 
also received the direct financial benefit of the aid. If it be assumed 
that there were more public service corporation customers than 
farmers, and more farmers than corporate owners, then it could be 
said that the political base of subsidization contracted and the area 
of direct financial benefit expanded. The supporters of the subsidies 
became fewer, but more people received direct financial benefits. 

The contraction of the political base probably reflects a sharper 
focus of the farm interest. The farmers supported subsidies to rail- 
roads and other public service corporations, but in mid-nineteenth 
century Wisconsin there was no marked differentiation between the 
farm interest as such and the general state interest. These subsidies 
were also supported by the small but ambitious mercantile interests 
of the cities. It seems probable that in the later period the farmers 
became more self-conscious of their existence as a distinct interest 
group within the state. They had sufficient political power to obtain 

* This does not mean that the farmers were unaware of economic interest groups; 
their anti-finance feeling was expressed in the 1848 constitution. A growing anti- 
railroad feeling was expressed in the famous “Potter Law,” Wis. Laws 1874, c. 273. 
The origins and effect of this law are ably discussed by Hunt, Law anp Earty 
Wisconstn Rarroaps 204-220 (unpublished S.J.D. thesis in Univ. of Wisconsin 
Law School Library, 1952). Despite these indications of recognition of other eco- 
nomic interest groups, there is little evidence that the farmers considered themselves 
as an economic interest group whose needs differed from those of the state as a 
whole. By controlling the non-farm interest groups they were seeking to protect 


the state, not the farm interest as such. 
*See Raney, Wisconsin: A Story or Prooress 254-260 (1940). 
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subsidies for themselves without significant non-farm support, and 
they used it. When the state was almost completely agricultural, it 
made little sense in terms of economic self-interest for the farm group 
to advocate direct aid to agriculture; such aid would only take money 
from one of the farmer’s pockets to put it in the other. When sig- 
nificant non-farm sources of revenue appeared, the farmers could 
obtain their benefits at somebody else’s expense. 

The reforestation and reclamation of cut-over lands programs 
derived their support from a sectional rather than an occupational 
group. The decline of the lumber industry was felt most strongly in 
northern Wisconsin, and the support for these programs probably 
came from that area. It seems probable that this sectional support 
came not only from the remaining lumber interests and the struggling 
farmers of the area, but also from the small merchants whose markets 
had dwindled appreciably. 

Another cause of the shift was of course the substantial completion 
of the railroad net.5 Before a railroad came to an area, the citizens 
were likely to regard it as a panacea; after it came, however, their 
attitudes became more critical. Moreover, once the railroads were 
constructed, much less aid was needed to keep them operating. 


ArwInG METHODs 
Comparison of State and Local Methods 


There was a marked difference between the methods of aiding pri- 
vate enterprise used by the state government and those used by the 
local governments. The state government relied mainly on its taxing 
power, giving aid by tax-exemptions and by preferential taxation. 
True, the state government used other methods to aid private enter- 
prise; to aid agriculture it gave bounties for killing predators; it 
tried to award some public contracts with a conscious intent to aid 
particular fields of home enterprise; it made loans to private parties. 
But the tax power provided the means which the state government 
used most often. 

The local governments, on the other hand, used methods which 





°Id. at 180. 

*John Brooks, a director of the Chicago, Burlington & Quincy Railroad, wrote: 
“All such sources [local governments] dry up at once with the progress of the road 
and nothing can be realized from any locality after they are sure of the road. The 
aid must come first or not at all... .” Quoted in Cocuran, Ramroap LEADERS 
1845-1890, 98 (1953). See also Sniper, THE TAXATION OF THE Gross RECEIPTS OF 
Rattways uv Wisconsin 5, 7, 10 (1906); Mercx, Economic History or Wiscon- 
stn Durine THE Civ. War Decave 287 (1916). 
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struck at the problem of capital scarcity more directly. They donated 
money ; they guaranteed private loans; they purchased securities of 
private companies. There is some evidence that the local governments 
also used their tax powers. This practice, however, never received 
legal approval. Consequently, documentary proof of it is rare; any 
evaluation of its scope and effectiveness is very difficult. The local 
governments probably aided private enterprise most often by con- 
tributing directly to capital. 


Reasons for Difference in Methods 


To some extent the state constitution explains this marked differ- 
ence of methods. The constitution of 1848 prohibited the state from 
using its fiscal power to give direct aid to internal improvements ;? 
the state could not lend its credit to private enterprises.* The con- 
stitution did not, however, restrict direct aid by the local govern- 
ments ; it merely entrusted their supervision to the legislature.? The 
legislature was given complete control over taxation, limited only by 
the requirement that “the rule of taxation shall be uniform ;”’ the 
legislature did not, or perhaps could not, delegate any power to local 
governments to make preferential distinctions. The local governments, 
therefore, could not grant tax favors. The uniformity provision was 
at one time interpreted to bar preferential taxation by the state gov- 
ernment, but this interpretation was abandoned ;" the state was al- 
lowed to prescribe methods of preferential taxation which operated 
with geographic uniformity over the entire state. 

Constitutions, however, are not unchangeable ; the Wisconsin con- 
stitution was amended many times. Only one amendment, however, 
had a real effect on aid to private enterprise: the authorized debt of 
local governments was limited.’* Other constitutional changes were 
proposed and received considerable support. The legislature in 1867 
passed a joint resolution proposing an amendment which would have 
allowed the state government to give cash incentives for railroad con- 
struction."* In 1913 the legislature passed a joint resolution which 
would have allowed local governments to grant tax exemptions." 





*Wrs. Const. art. VII, § 10 (1848). 

* Wis. Const. art. VIII, § 3 (1848). 

* Wis. Const. art. XI, § 3 (1948). 

“ Wis. Const. art. VIII, § 1 (1848). 

"See Hurst-and Brown, The Perils of the Test Case, 1949 Wis. L. Rev. 26. 
" Wis. Const. art. XI, § 3 (1874). 

* Wis. Gen. Laws 1867, J.Res. 14 

“Wis. Laws 1913, J.Res. 28. 
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Neither of these proposals was adopted by the succeeding legislature, 
and they were never submitted for popular approval. This constitu- 
tional stability indicates that the original provisions have satisfied—or 
at least not seriously displeased—a large segment of the population. 

The difference in the extent of area governed by the state and the 
local governments may explain this satisfaction. Direct state aid to 
specific private enterprises would have caused many sections to pay 
for aids from which they would have received no readily traceable 
benefits; the difference between the areas benefited and the areas 
taxed would have increased as the size of the governed area increased. 
Direct state aid to a railroad which served the northern half of the 
state would have been paid for by the entire state. Local government 
aid was more likely to confine at least the immediate cost to the bene- 
fited area. It may be that the people were also concerned about the 
possibility of corruption and inefficiency; although corruption and 
inefficiency were possible whether direct aid came from the state or 
from the local governments, the greater fiscal resources of the state 
increased to an alarming degree the magnitude of possible waste if 
the state were allowed to give direct aid. The state’s gift of magnifi- 
cent land grants to the railroads reduced the pressure for direct state 
aid; and the experience with the land grants added strength to the 
argument from the possibility of corruption and inefficient administra- 
tion. 

Because of the size of the area it governed, the state had to use a 
method of aid which would approximate an equal distribution of costs 
and benefits among the affected areas. State-wide tax exemptions 
and preferential taxation met this requirement. These devices ap- 
plied to all similar enterprises throughout the state. There seems to 
be no reason why this kind of aid would influence an enterprise in its 
choice of location within the state. In addition, most of the preferential 
taxes were paid directly to the state and were not distributed to the 
localities in which the favored enterprises were located. Since the 
preferential taxes usually involved exemptions from local property 
taxes, the benefited localities absorbed most of the cost of the tax 
exemption which accompanied the preferential tax. 

There was not sufficient popular pressure to change the constitution 
to allow local governments to give tax favors, because 1) the state- 
granted exemptions applied to local taxes, 2) the local governments 
were allowed to give direct aid, and 3) the probability of corruption 
was high. It is also possible that the local governments gave sub-rosa 
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tax favors despite the constitution, although the data of this study 
indicates that this practice was not very significant. 


Decrease in Total Legal Activity 


Tables V-VIII are condensed in the following table which shows 
that there were changes of emphasis within the constitutional frame- 
work: 


State Aid Local Aid 


Statutes Cases Statutes C Total 
Before 1960 112 33 571 58 773 
After 1900 170 31 55 9 265 
Total 282 oF 626 67 1038 


The total amount of legal activity relating to government aid as 
measured in this study decreased as between the earlier and later 
periods studied. Almost three-fourths of the total legal activity oc- 
curred before 1900, and every category except state aid legislation 
was smaller in the twentieth century. If this decrease means that the 
economic impact of government fiscal aid decreased, or that public 
officials spent less time on government fiscal aid, three explanations 
of this fact could be offered: (1) the shortage of fluid capital became 
less acute (2) government increased its power and therefore had less 
need to delegate the performance of public functions to private groups 
and (3) groups politically powerful enough to obtain state aid were 
content to receive it in non-fiscal forms. It is possible, however, that 
the decrease in legal activity as measured in this study does not indi- 
cate a reduction of either the economic impact or the amount of time 
devoted by government officials to aid problems ; the economic impact 
of one case or statute could have been considerably greater than 
that of some other case or statute, either because the amount of money 
involved was greater or because the aid was applied to a more sensi- 
tive point in the economy; the legislature or court could have taken 
more time to make one decision than another. It would be dangerous, 
therefore, to draw dogmatic conclusions from the decrease of activity 
concerning aid as shown by the tables. Nevertheless, there is evidence 
that the three factors which were offered as explanations were pres- 
ent. From this evidence it could be inferred that such decreases did 
actually occur, but it should be realized that this inference is some- 
what tenuous. The problem is further complicated by the fact that 
the purposes for which government fiscal aid had been granted 
changed at about the same time that the decrease began. 
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More Statutes Concerning Local Aid Than State Aid 


There were many more statutes concerning local aid than state aid, 
although there were almost as many cases involving state aid as local 
aid. The abundance of local aid statutes may be explained by the 
following factors: (1) the legislature tended to pass special acts for 
each local situation ; these acts tended to follow set patterns, and the 
only difference between statutes of the same pattern group were the 
names of the local government and the aided enterprise; although 
the legislature seldom tried to draft general laws to cover all local 
governments, to some extent each pattern group could be considered 
as a single general law ; they were not so considered in compiling the 
data, and in this sense the data may present a distorted picture; and 
(2) the legislature had considerable difficulty in evolving a completely 
satisfactory method of handling the municipal debts incurred in con- 
nection with local aid, and passed many special acts relating to com- 
promise, re-funding, and other aspects of municipal debt administra- 
tion. The fact that more statutes concerned local aid than state aid 
does not, therefore, necessarily mean that more official time was spent 
on local aid problems, or that the economic impact of local aid was 
greater than that of state aid. 


Decrease in Local Aid 


The figures also show a sharp decrease in the use of local govern- 
ments as subsidizing agents compared with the use of the state gov- 
ernment. This change can be measured by either the incidence of 
Supreme Court cases or by the incidence of legislation. Before 1900 
legislation concerning local government aid occurred five times oftener 
than legislation concerning state aid. But after 1900, the legislature 
passed three state aid acts for every local aid statute. The decline in 
the relative importance of local aid is also shown by the fact that 
91% of the legislation concerning local aid occurred before 1900; 
only 40% of the legislation concerning state aid occurred in the same 
period. 

The data regarding judicial concern with public aid issues also 
indicate the decline in the relative importance of local aid, though 
marked with less emphasis than in the legislative picture. Before 
1900 about twice as many cases involved local aid as involved state 
aid. The legislative ratio for the same period, as shown above, was 
about five to one. After 1900 there was about one local aid case for 
every three and one-half state aid cases. Of the cases concerning 
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local aid, 87% occurred before 1900; only 54% of the cases about 
state aid occurred in the same period. Local government aid was 
probably more important than state aid in the early period when the 
capital scarcity was more acute; at that time the local governments 
were less restricted by constitutional provisions and therefore more 
able to meet the problem directly. The decrease in the importance of 
local aid reflects the fact that abuses of the local aid programs con- 
tributed to the constitutional restriction of municipal indebtedness. 
The legislative data reflects the decrease more sharply than the judicial 
data because the constitutional limitation affected the legislature more 
directly than the courts. 

The increase of the fiscal power of the state and its assumption of 
a more active role in the community explain the increased importance 
of the state as a source of aid. This increase probably would have 
been greater if the federal government had not engaged in a con- 
siderable amount of fiscal favoritism; federal activity reduced the 
pressure for fiscal aid on the state government. 


Methods of State Aid 


The data on legislation concerning state aid shows that more legis- 
lative activity concerned preferential taxation than any other form 
of state assistance. Statutes about preferential taxation comprised 
almost 50% of such legislation. There are two explanations for this 
phenomenon. Preferential taxation was more complex than the other 
methods of subsidization available to the state; consequently there 
was a greater amount of legislation concerning its administration. 
Preferential taxation also cost less than the other methods; it did 
not eliminate all tax revenue from the favored enterprise. In fact, it 
was mathematically possible for preferential taxation to attract enough 
foreign capital for the favored enterprise to expand to the point where 
the tax revenue at the lower preferential rate exceeded the tax rev- 
enue which could have been collected from a more limited industry 
at the higher non-preferential rate. Legislation concerning prefer- 
ential taxation shows neither a sustained increase nor a sustained 
decrease over the entire period. The legislature passed 70 statutes 
concerning preferential taxation prior to 1905; after 1905 it passed 
69 statutes on the subject. But there were marked variations in the 
level of this kind of legislative activity between short periods. The 
average amount of this activity over the entire period is 6.6 statutes 
per five-year-period; in the peak period of 1895-99 the legislature 
passed 20 statutes about preferential taxation. More than a third of 
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the statutes concerning preferential taxation were passed in. the fif- 
teen years between 1895 and 1910. This peak is a reflection of the 
change in the character of enterprises receiving government aid, and 
the resulting major overhaul of the taxation system of the state. The 
judicial data shows the same general constancy ; 17 cases before 1905 
and 16 cases after 1905. The major peak period is less clearly de- 
lineated but still perceptible; the average number of cases per five- 
year-period is 1.6, but 5 cases occurred in the peak period of 1905 
to 1909; one-third of the total cases occurred between 1895 and 1910. 

Grants of tax exemption caused more legislative activity than any 
other form of state aid except preferential taxation. The legislative 
data shows a slight increase in statutes about tax exemptions. since 
1900. The legislature passed 31 statutes on this subject before+1900; 
it passed 51 such statutes after 1900. There are no clearly marked 
peaks of activity as were found in the preferential taxation data. The 
average number of tax exemption statutes per five-year-period was 
4.9; the peak period of 1935-39 produced only 9 statutes.: The in- 
creased use of tax exemptions was probably caused by their greater 
adaptability to the types of enterprises aided in the twentieth century. 
The relative lack of sharply marked peaks may indicate that tax ex- 
emptions did not build up reservoirs of social tension which had to 
be dissipated by flurries of legislation, and that the transition’ from 
favoring public service corporations to favoring agriculture was easier 
in the field of tax exemptions. The judicial data on tax exemptions 
presents a somewhat different picture. The same lack of clearly 
marked peaks is shown, but the cases involving tax exemptions have 
decreased since 1900. There were 18 cases prior to 1900 and only 13 
cases after 1900. When compared with the legislative totals, these fig- 
ures seem to indicate that the earlier tax exemptions created more 
social tension than the later ones. paice 

The use of state bounties remained fairly constant. The legislature 
passed 19 statutes about state bounties before 1900, and 18 such stat- 
utes after 1900. But there was no case involving a state bounty issue. 
This absence of judicial activity may reflect either an absence of 
social tension caused by state bounties or the small size of the amounts 
of money involved in bounty controversies. i 

One of the most significant trends shown by the data on state aid 
appears in the “Miscellaneous” column. Before 1910 the legislature 
only twice attempted to develop new ways to use the’ state’s fiscal 
power to aid private enterprise, and even those two attempts could’ be 
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classified as bounties.** After 1910, however, the legislature passed 
22 statutes which tried to utilize the state’s fiscal power in ways not 
directly related to the tax power. This trend probably means that in- 
creased demands were made on the state for aid which could not be 
given by tax favors; tax favors were passive aid; the new demands 
sought active assistance. 


Methods of Local Aid 


The various ways in which local governments contributed directly 
to the capital of private enterprises are not separately listed in the 
major tables (Tables VII, VIII). Gifts, stock subscriptions, loans, 
and similar methods are all included in “Capital Contributions.” The 
following table shows the methods of capital contributions authorized : 


Statutes authorizing stock subscriptions only ..... 149 
Statutes authorizing gifts only ................. 47 
Statutes authorizing loans only ................. 37 


Statutes authorizing aid by alternative methods ... 61 


These figures include only. statutes providing original authoriza- 
tion; amending and repealing acts are not included. Of the statutes 
authorizing aid by alternative methods, 60 included stock subscription 
as an authorized method, 57 included loan as an authorized method, 
and 18 included gift as an authorized method. If these figures are 
added to the statutes authorizing single methods of aid, the table 
becomes : 


Statutes authorizing stock subscriptions .......... 209 
Statutes authorizing loams ..................... 94 
Statutes authorizing gifts ...................-.. 65 


It is clear from this summary that stock subscriptions were the 
favorite method. This method not only gave the local government 
some degree of participation in the management of the favored en- 
terprise, it also would have allowed the local government to share in 
the anticipated profits of the enterprise if the enterprise in fact did 
make a profit. Loans were the next most used method. This method, 
although it did not give the local government participation in either 
management or profits, was attractive because the risk of loss to the 
local government was less than if it had subscribed to stock. Gifts, 





me. Ges: Lasse 2008, 5 Bie. 20 tonepering eceetintions) enmdmest aletins 
state to give cash incentives oo inet came), We. Lom (Fevaie ant 


Local) 1869, c. 237 (awarding money to person who drained a particular swamp). 
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the least used method, provided neither participation in management, 
nor participation in profit, nor security of investment. Most of the 
gift authorization statutes made the completion of the favored enter- 
prise a condition precedent to the gift, however. The local govern- 
ment therefore did not have to part with any of its resources until 
the real purpose of the statute was achieved, the establishment of the 
enterprise. The gift method, then, provided something which could 
be called security of purpose. This method, however, did not directly 
solve the problem of capital scarcity; the favored enterprise had to 
borrow the needed capital from private sources on the strength of 
the potential gift. 

The overwhelming preference of stock subscriptions was perhaps 
indicative of the temper of the times; considerations concerning the 
security of the local government investment, and considerations con- 
cerning the achievement of the main purpose of the statutes were 
brushed aside. The policy-makers, optimistically convinced of the 
success of the enterprises, were more concerned about sharing in the 
proceeds. 

Local capital contributions caused more legislative activity than 
any other form of aid. The legislature passed 593 statutes; the next 
subject in terms of legislative activity was preferential taxation by 
the state with 139 statutes. Local government capital contributions 
also caused more judicial activity than any other form of aid. There 
were 60 cases involving local capital contributions; the next highest 
category was preferential taxation by the state with 33 cases. The use 
of local capital contributions, however, reached its peak early ; 79% 
of the statutes and 48% of the cases occurred before 1875. 

The rapid decline in the use of this method was due to its abuse and 
to the limitations placed upon it because of that abuse. Although the 
limitation placed on municipal debts in 1874 did not prohibit local 
governments from making capital contributions, it did seriously re- 
strict them. The effect of the constitutional limitation is clearly re- 
flected in the data on legislation concerning local capital contributions. 
In the period from 1870 to 1874, 115 statutes on this subject were 
passed. In 1874 the constitution was amended. In 1875-79 the num- 
ber of statutes concerning local capital contributions dropped to 35, a 
decrease of 80 from the preceding period. The decrease in judicial 
activity was not as sharp; to the courts fell the job of interpreting 
the effect of the amendment. In 1870-74 the Court decided 11 cases 
involving local capital contributions. In 1875-79 it disposed of 8 
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cases on the subject, and even by 1880-84 the number of cases had 
decreased only slightly to 7. 

Only 3 statutes concerned local tax favors. Two of these were in- 
tended to implement the state’s policy against such favoritism, and 
the other was an ineffective proposal for a constitutional amendment 
allowing it. However, 6 cases involved local tax favors. Local tax 
aid was the only category in which judicial activity exceeded legisla- 
tive activity. This fact may mean that local tax favors aroused more 
social tension than the other methods of government aid. It should 
be realized, however, that a considerable amount of local tax favoritism 
may have occurred without any manifestation in the activities of the 
legal agencies considered in this study. The fact that two statutes 
were passed to implement the state’s policy against local tax favors 
strengthens this implication. 

Bounties became an important form of local aid after 1900. Before 
1900 only 5 statutes on this subject were passed ; after 1900 the legis- 
lature passed 25 such statutes. This trend probably reflects an at- 
tempt to confine the costs of aid to the benefited areas. As in the case 
of state bounties, judicial activity was minimal ; only one case involved 


local bounties. 


CoNCLUSION 


This study tabulates the legislation and litigation concerning gov- 
ernment fiscal aid to private enterprise, and attempts, by this quanti- 
tative approach, to summarize the total Wisconsin experience. This 
quantitative method is necessarily an inaccurate measurement of the 
qualitative experience; there is no standard by which the qualitative 
impact of two statutes or cases can be measured. Nevertheless, the 
quantitative data clearly reveals two significant trends: (1) a shift 
from aid to public service corporations in the nineteenth century to 
aid to agriculture and forestry in the twentieth century; and (2) a 
shift from local government activity to state activity. 

The change in the kind of enterprises receiving government aid 
reflects a change in the objectives sought to be achieved by subsidies. 
In the nineteenth century, public attention and energy was focused 
on the problem of opening up and exploiting our natural resources. 
During this period the public service corporations were expanding 
industries ; subsidies to them were primarily intended to help satisfy 
their needs for capital with which to expand. The public wanted their 
services and used the power of government to make those services 
available. These subsidies were creative. 
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In the twentieth century, however, public attention was diverted, 
to some extent, from the problem of the production of wealth to the 
problem of the distribution of wealth. The Progressive movement, 
which was to a considerable degree an expression of this new object 
of public attention, attained its maximum strength at about the same 
time that the shift in the kind of enterprises receiving aid occurred. 
The twentieth century aids to agriculture were aids to a stable or 
perhaps declining industry. A major purpose of these subsidies was 
to increase the net income of the farmers. Perhaps another purpose 
was to allow more persons to make adequate incomes from agriculture. 
These subsidies were prompted by concern for the economic status of 
the farmers rather than by a general need for more agricultural pro- 
ducts. The subsidies to forestry were of course intended to increase 
the supply of timber. But here again the concern was for the economic 
status of the timber producers, the labor force of the woodworking 
industries, the population of the cut-over areas, and the local gov- 
ernments in the cut-over areas. Lumber, as such, was not needed; 
lumbering, as an industry to provide employment for the people of 
the state, was needed. These subsidies were conservative rather than 
creative ; they were prompted not by the need for specific services or 
products but by a concern for the economic well-being of persons em- 
pluyed in the aided industries. 

The shift from local government aid to state aid may reflect only 
a shift of power within the structure of government. Before 1874, 
the state constitution imposed no limits on the debt which could be 
incurred by local governments. The local governments borrowed 
freely, and by a variety of methods made the proceeds of their loans 
available as capital to railroads and other public service corporations. 
The constitution was amended in 1874 to limit local debt-incurring 
powers; the demands of the public service corporations for capital 
had to compete for the limited local funds with the increasing demands 
for municipal services created by urbanization.. Moreover, the shift 
from creative to conservative susidy increased the importance of the 
state government; the powers possessed by the state government— 
particularly its control over the tax structure—were more adaptable 
to conservative subsidies than were the capital-contributing powers of 
the local governments. More people received direct benefit from 
the conservative subsidies, although the amount each received was 
smaller; favorable tax treatment was a more efficient method of 
broadly distributing benefits than was direct payment. Perhaps an- 
other reason for the shift to state government activity was that, as 
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communication and transportation within the state developed, or- 
ganized pressures became more effective at the state level. 


APPENDIX 


TABLE I 
Leorstation Concernivc State Fiscat Am CLAssiriep By ENTERPRISES 


Rail- Other Public Agricul- 
roads Transport Utilities ture Forestry Misc. Total 


1848-54 1 1 1 0 0 0 3 
1855-59 3 2 0 0 0 1 6 
1860-64 6 0 0) 0 0 3 9 
1865-69 3 0 2 7 0 3 15 
1870-74 8 v) 1 + 0 3 16 
1875-79 10 1 0 3 0 4 18 
1880-84 3 0 2 4 iv) 1 10 
1885-89 5 0 1 0 0 0 6 
1890-94 1 2 1 1 t) 0 5 
1895-99 10 5 6 3 0 1 25 
1900-04 3 3 5 t) 0] 1 12 
1905-09 12 1 5 7 1 0 26 
1910-14 5 1 0 2 1 0 9 
1915-19 0 4 0 8 1 1 14 
1920-24 0) 1 0 12 0 1 14 
1925-29 1 4 0 6 7 4 22 
1930-34 0 1 0 14 1 0 16 
1935-39 0 1 0 20 6 0) 27 
1940-44 ") 0 0 6 2 1 a 
1945-49 1 0 oO 9 4 2 16 
1950-54 0 0 0 4 1 0 5 
Total 72 27 24 110 24 26 283 


TABLE II 
Cases Concerning State Fiscat Am Ciassirizep sy ENTERPRISES 
Other Public Agricul- 

Railroads Transport Utilities ture Misc. Total 
1848-54 
1855-59 
1860-64 
1865-69 
1870-74 
1875-79 
1880-84 
1885-89 
1890-94 
1895-99 
1900-04 
1905-09 
1910-14 
1915-19 
1920-24 
1925-29 
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TABLE Il 
Leoistation Concerninc Locar Fiscat Am CLASSIFIED By ENTERPRISES 


Other Public Agricul- 
Railroads Transport Utilities ture Misc. Total 


1848-54 50 25 2 1 0 78 
1855-59 92 8 5 0 1 106 
1860-64 54 3 0 0 2 59 
1865-69 109 7 2 0 2 120 
1870-74 105 7 0 0 2 114 
1875-79 32 2 0 0 1 35 
1880-84 27 1 0 3 4 35 
1885-89 12 1 0 0 7 20 
1890-94 4 0 0 0 0 4 
1895-99 6 0 0 1 0 7 
1900-04 1 0 0 3 2 6 
1905-09 6 0 0 4 1 ll 
1910-14 3 0 0 3 1 7 
1915-19 0 0 0 6 2 8 
1920-24 1 0 0 5 1 7 
1925-29 1 0 0 3 0 4 
1930-34 0 0 0 3 0 3 
1935-39 0 i) 0 4 0 4 
1940-44 0 0 0 0 1 1 
1945-49 0 0 0 0 4 4 
1950-54 0 \) 0 0 0 0 
Total 503 54 9 36 31 633 


TABLE IV 
Cases Cowcernninc Locar Fiscat Am CLASSIFIED BY ENTERPRISES 
Public Agricul- 
Railroads Utilities ture Miscellaneous Total 
1848-54 0 0 oO 
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TABLE V 
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LEGISLATION CONCERNING STATE Fiscar Alp CLASSIFIED BY METHODS 


Preferential 
Taxation Exemption 


1848-54 
1855-59 
1860-64 
1865-69 
1870-74 
1875-79 
1880-84 
1885-89 
1890-94 
1895-99 
1900-04 
1905-09 
1910-14 
1915-19 
1920-24 
1925-29 
1930-34 
1935-39 
1940-44 
1945-49 
1950-54 


Total 
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TABLE VI 


Miscellaneous Total 


Rloonmauwauncoooo0o000no000 


2 
4 
8 
19 
16 
18 
10 
6 
5 
4 
12 
25 
9 
14 
13 
20 
17 
28 
10 
16 
6 
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Cases ConceRNING STATE Fiscat Am CLassiriep By METHODS 


Preferential Taxation Tax Exemption 


1848-54 
1855-59 
1860-64 
1865-69 
1870-74 
1875-79 
1880-84 
1885-89 
1890-94 
1895-99 
1900-04 
1905-09 
1910-14 
1915-19 
1920-24 
1925-29 
1930-34 
1935-39 
1940-44 
1945-49 
1950-54 


Total 
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TABLE VII 
LecIsLaATion CONCERNING LocaL Fiscat Au CLassiIFIep By METHODS 
Capital Contribution Taxation Bounty Total 


1848-54 74 75 
1855-59 105 105 
1860-64 59 59 
1865-69 118 118 
1870-74 115 115 
1875-79 35 35 
1880-84 30 33 
1885-89 20 
1890-94 
1895-99 
1900-04 
1905-09 
1910-14 
1915-19 
1920-24 
1925-29 
1930-34 
1935-39 
1940-44 
1945-49 
1950-54 
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TABLE VIII 


Cases Concerninc Locat Fiscat Ar CLASSIFIED By METHODS 
Total 


Capital Contribution Taxation Bounty 
0 


1848-54 
1855-59 
1860-64 
1865-69 
1870-74 
1875-79 
1880-84 
% 1885-89 
1890-94 
1895-99 
1900-04 
1905-09 
1910-14 
1915-19 
1920-24 
1925-29 
1930-34 
1935-39 
1940-44 
1945-49 
1950-54 


Total 
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Explanation of Tables 


These tables show the chronological incidence of legal activity relating to govern- 
ment fisca] aid. Each table concerns only one of four major kinds of legal activity 
which have occurred in connection with the aid programs. Tables I and V show the 
incidence of tion involving aid from the state government. Tables II and VI 

the of Wisconsin Supreme Court opinions involving aid from the 
State government. Tables III and VII show the incidence of legislation involving 
loca] government aid. Tables IV and VIII show the incidence of Wisconsin Su- 
preme Court opinions involving local aid. One series (Tables I-IV) shows the kinds 
of enterprises which have been involved. The other series (Tables V-VIII) shows 
methods of aid which have been involved. 
data for this study were compiled from an examination of the Wisconsin 
laws and of the reports of the Wisconsin Supreme Court. The author was 
in making the examination of the session laws by a synopsis of these laws 
c on, & economic and political subject matter privately prepared by Professor 
illard Hurst. He was aided in making his examination of the Wisconsin Reports 
A Dicest or Recionat Sources For tHe Stupy or THe Economic AND Portt1- 
History oF THE Law, Votume One: THE WISCONSIN REpoRTS 1839-1940 (Mim.., 
m, 1941). This work is a digest of Wisconsin Supreme Court decisions ac- 
to the factual subject matter of the cases. 
All material which could be definitely related to the aid programs has been in- 
. For instance, legal activity connected with the administration of municipal 
debts has been included when the relation of the debt to some form of aid could be 
definitely established. Certain limitations imposed by the limits of the resources 
available for the present study must be noted, however. 

No examination of local history sources was made, and therefore it is probable 
that some statutes and cases which were factually related to government aid were 
omitted because the connection did not appear in the statutes or cases themselves. 

Taxation at lower rates than are otherwise applicable has been classified as “Prefer- 
ential Taxation.” Many instances involving the payment of a tax computed by a 
method applicable only to the particular industry in lieu of some other taxes have 
been included in this classification. This kind of taxation obviously could be 
promotional or specially burdensome, or merely a means of apportioning an equit- 
able share of the tax burden to an industry unsuited to the usual forms of taxation. 
The known effect and intent of the railroad gross receipts tax was promotional; 
therefore all instances of this kind of taxation have been included as promotional, 
except those connected with bank taxes, and those connected with telephone and 
insurance taxes after 1905. See Sniper, Tue TAXATION oF THE Gross RECEIPTS OF 
Ratways in Wisconsin, 5-7 (1906). 

The bank taxes have been omitted because the special taxes imposed on these in- 
stitutions resulted not from a promotional program but from the anti-bank feeling 
written into the 1848 constitution. Wis. Const. art. XI, §§ 4, 5 (1848). Moreover, 
federal legislation prescribed the method for taxing national banks, to protect-them 
against state discrimination, and the federally prescribed method was in Wisconsin 
applied to both state and national banks. See Act of June 3, 1864, c. 106 § 41, 
13 Srar. 11; Act of February 10, 1868, c. 7, 15 Strat. 34. And see Wis. Laws 1866. 
c. 102. 

The year 1905 has been chosen as the termination date for promotional telephone 
and insurance taxation; the telephone tax rate was increased by Wis. Laws 1905, c. 
488; the casualty insurance tax rate was increased by Wis. Laws 1905, c. 325. The 
tax rate for life insurance companies was increased somewhat earlier by Wis. Laws 
1901, c. 326. It seems probable that these increases in the tax rates deprived these 
special taxes of any promotional effects. From the facts that an ad valorem basis 
for the taxation of railroads was adopted by Wis. Laws 1903, c. 315, for telegraph 
companies by Wis. Laws 1905, c. 494, and for public utilities by Wis. Laws 1905, c. 
493, it could be inferred that the continued use of gross receipts taxes for telephone 
and insurance companies indicated an intent to continue their subsidies; this in- 
ference has not been drawn in this study. The choice of 1905 as the termination 
date is based on the coincidence of the rate increases with the existence of a strong 
feeling against subsidies to large corporations, known to have existed at that period. 
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It is not based on an intensive analysis of the economics of the industries, and 
therefore is perhaps somewhat arbitrary. This arbitrariness results from the extreme 
difficulty of determining whether a special form of taxation is applied to an in- 
dustry as a subsidy or because the nature of the industry requires it to secure an 
equitable apportionment of the tax burden. Perhaps it may be said that the ex- 
clusion of these activities after this date is not more arbitrary than their 
prior to it. Also excluded from this study are instances involving obvious attem 
to impose equitable taxes, such as lower municipal taxes on rural lands incl 
within city limits, and exemptions from the gasoline tax to non-highway users. 
See, e.g., Knowlton v. Supervisors of Rock County, 9 Wis. *410 (1859); Slauson 
v. City of Racine, 13 Wis. *398 (1861); cf. Golden v. Green Bay Metropolitan 
Sewerage Dist., 210 Wis. 193, 246 N.W. 505 (1933) ; Wis. Laws 1935, c. 355. 

Separate appeals of the same case have been counted as separate cases. Amend- 
ments and repeals of statutes have been counted as separate statutes. This method 
reflects the amount of legal activity more accurately than counting such tem- 
porally distinct instances as involving only one instance of legal activity. 
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Comments 


TEACHER LIABILITY FOR NEGLIGENT CONDUCT 
IN THE COURSE OF EMPLOYMENT 


A survey of negligence law in the forty-eight states reveals a di- 
vergence in attitude among the various jurisdictions in regard to the 
imposition of liability upon a teacher for negligent conduct while in 
the course of his employment.’ A student in attendance at the school 
where the defendant was employed was the plaintiff in each of the 
thirty-five cases found in this survey.2 Twenty-three of these cases 
arose in three states, New York, California and Washington.® 

The remaining twelve cases are from nine different states; ap- 





* Cases wherein only procedural matters were appealed have not been included; 
cases have been included where recovery was sought only against a board of educa- 
tion charged with liability for the negligence of a teacher. 

*No claim is made that this list of cases is complete ; it does, however, represent all 
the cases found listed in the standard digests plus additional cases found from cita- 
tions within the digest cases and from citations oe volunteered by officials re- 

sponding to the survey which appears later in this article 

PO New York Cases: 

Wiener v. Board of Education, 277 App. Div. 934, 98 N.Y.S.2d 608 (2nd Dep’t 
1950); Applebaum v. Board of Education, 297 N.Y. 762, 77 N.E.2d 785 (1948); 
Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 (1949); La Valley v. 
Stanford, 272 App. Div. 183, 70 N.YS.2d 460 (3rd Dep’t 1947); De Benedit- 
tis v. Board of Education, 271 App. Div. 886, 67 N.Y.S.2d 30 (2nd Dep’t 1946) ; 
Govel v. Board of Education, 267 App. Div. 621, 48 N.Y.S.2d 299 (3rd Dep’t) 
aff'd without op., 293 N.Y. 928, 60 N.E.2d 133 (1944); Miller v. Board of Edu- 
cation, 291 N.Y. 25, 50 N.E.2d 529 (1943); Reeder v. Board of Education, 265 App. 
Div. 158, 38 N.Y.S.2d 55 (2nd Dep’t 1942), appeal denied, 265 App. Div. 1003, 39 
N.Y.S.2d 619 (2nd Dep’t), aff'd, 290 N.Y. 829, 50 N.E.2d 236 (1943); Lee v. Board 
of Education, 263 App. Div. 23, 31 N.Y.S.2d 113 (1st Dep’t 1941); Graff v. Board 
of Education, 258 App. Div. 813, 15 N.¥.S.2d 941 (2nd Dep’t 1939), aff'd, 283 
N.Y. 574, 27 N.E.2d 438 (1940); Thompson v. Board of Education, 280 N.Y. 92, 
19 N.E.2d 796 (1939). 

California Cases: 

Pirkle v. Oakdale Union Grammar School Dist., 40 Cal.2d 207, 253 P.2d 1 (i985); 
Smith v. Harger, 84 Cal.App.2d 361, 191 P.2d 25 (1948); Perumean v. Wills, 
Cal.2d 578, 67 P.2d 96 (1937) ; Kenney v. Antioch Live Oak School Dist., 18 Cal. 
App.2d 226, 63 P.2d 1143 (1936); Klenzendorf v. Shasta Union High School Dist., 
4 Cal .2d 164, 40 P.2d 878 (1935) ; Woodman v. Hemet Union High School Dist. 
136 . 544, 29 P.2d 257 (1934); Damgaard v. Oakland High School Dist., 
212 Cal. 316, 298 Pac. 983 (1931). 

Washington Cases: 

Read v. School Dist. No. 211, 7 Wash.2d 502, 110 P.2d 179 (1941) ; Morris v. Union 
High School Dist., 160 Wash. 121, 294 Pac. 998 (1931); Rice v. School Dist. 302, 
Pierce Co., 140 Wash. 189, 248 Pac. 388 (1926) ; Bruenn v. North Yakima School 
Dist. No. 7, 101 Wash. 374, 172 Pac. 569 (1918); Redfield v. School Dist. No. 3, 
48 Wash. 85, 92 Pac. 770 (1907). 
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parently in thirty-six states this issue has not been litigated before a 
court whose opinions are given national publication.‘ 

A numerical-comparison of case results in the various jurisdictions 
is revealing. In only two of the eleven New York cases was it de- 
cided that there was not enough evidence of negligence to allow a jury 
to make a determination of the issue. Again, in only two of the seven 
California cases did the appellate court hold that there was insufficient 
evidence of negligence to raise a jury question. In the five Washing- 
ton cases, only once was it decided as a matter of law that there was 
no actionable negligence.*? On the other hand, in the twelve cases re- 
ported from the remaining forty-five states the issue of negligence was 
decided as a matter of law adversely to the plaintiff nine times. The 
apparent reluctance of this latter group to find teachers negligent in 
the performance of their duties may offer partial explanation of the 
paucity of suits in these states. 

Although numerous differences exist in the treatment of cases from 
jurisdiction to jurisdiction, there is little difference in the words used 
to define the duty owed by a teacher to his pupils. It is quite well 
settled that the teacher owes to his pupils a duty of exercising what 
the particular jurisdiction defines as “ordinary care.”® “Ordinary 
care” has been defined as the degree of care which a reasonably pru- 
dent parent would exercise in supervising his own children. In fact the 

*Grosso v. Wittemann, 266 Wis. 17, 62 N.W.2d 386 (1954); Hale v. Davies, 86 
Ga.App. 126, 70 S.E.2d 923 (1952); Duda v. Gaines, 12 N.J. Super. 326, 79 A.2d 
695 (1951); Sayers v. Ranger, 16 NJ. Super. 22, 83 A.2d 775 (1951); DeGooyer 
v. Harkness, 70 S.D. 26, 13 N.W.2d 815 (1944) ; Brooks v. Jacobs, 139 Me. 371, 31 
A.2d 414 (1943); Guerrieri v. Tyson, 147 Pa. Super. 239, 24 A.2d 468 (1942); Guy- 
ten v. Rhodes, 65 Ohio App. 163, 29 N.E.2d 444 (1940); Fulgoni v. Johnston, 302 
Mass. 421, 19 NEvd $42 1930); Taylor v. Kelvin, 121 N.J.L. 142, 1 A.2d 433 
(1938); McDonell v. Brozo, 285 Mich. 38, 280 N.W. 100 (1938); Gaincott v. 
Davis, 281 Mich. 515, 275 N. W. 229 (1937). F 
to make a determination of the issue.® Again, in only two of the seven 


*Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 (1949); Graff v. 
Board of Education, 258 App. Div. 813, 15 N.¥.S.2d 941 (2nd Dep't) aff'd, 283 
NY, 574, 27 N.E.2d 438 (1940). 





“Kenney v. Antioch tioch Live Oak School Dist., Porm eerew 63 P.2d 1143 
S78 (18 4 v. Shasta Union High School Dist., 4 Cal App.2d 164, 40 P.2d 
878 (193 


"Read v. School Dist. No. 211, 7 Wash.2d 502, 110 P.2d 179 (1941). 

* Grosso v. Wittemann, 266 Wis. 17, 62 N.W.2d 386 (1954); Hale v. Davies, 86 
Ga.App. 126, 70 S.E.2d (1952); Sayers v. Ranger, 16 NJ. Super. 22, 83 A.2d 775 
(1951); Duda v. Gaines, 12 N.J. Super. 326, 79 A.2d 695 (1951); Guyten v. Rhodes, 
65 Ohio App. 163, 29 N.E.2d 444 (1940); Fu ni v. Johnston, 302 Mass. 421, 19 
N.E.2d 542 (1939); Taylor v. Kelvin, 121 N.J.L. 142, 1 A.2d 433 (1938); McDonell 
v. Brozo, 285 Mich. 38, 280 N.W. 100 (1938) ; Gaincott v. Davis, 281 Mich. 515, 
275 N W. 229 (1937). 

* Gaincott v. Davis, 281 Mich. 515, 275 N.W. 229 (1937); Rice v. School Dist. No. 
302, Pierce Co., 140 Wash. 189, 248 Pac. 388 (1926); Drum v. Miller, 135 N.C. 204, 
47 SE. 421 (1904). 
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relationship of a teacher to his pupils has often been called one of 
“loco parentis.”?° 

A failure to exercise “ordinary care” amounts to negligence on the 
part of the teacher; and if this negligence is found by the trier of 
fact to be a proximate cause™ of injury to a pupil who is not vul- 
nerable to a defense such as contributory negligence’? or assumption 
of risk'* the pupil may obtain a money judgment for the tort of the 
teacher. 

A teacher may be guilty of negligence if an act or failure to act on 
his part results in unreasonably increasing the risk of harm to a stu- 
dent.1* Negligence may be predicated on either misfeasance or non- 
feasance.'® 

The differences in case results arise when it becomes necessary to 
decide just what such nebulous terms as “ordinary care” or “unrea- 
sonable risk of harm” actually mean as applied to the given facts in 
a particular case. The variations in interpretation from one jurisdic- 
tion to another are revealed by a comparison of case results. The 
cases have, for convenience, been grouped according to the fact situ- 
ations. 

NEGLIGENT SUPERVISION (FAILURE TO AcT) RESULTING 
1n INcREASED DANGER TO Pupits TAKING Part 
tN AUTHORIZED ACTIVITIES 


Increased Risk of Harm from the Teachers’ Failing to 
Properly Control, Supervise or Warn in the Presence of 
Potentially Dangerous Physical Instrumentalities When 
Irresponsible Activities of Other Students Not Involved 


In a New York case the plaintiff was playing football on a public 
street as part of his required physical training curriculum.* The 
street was not closed to traffic but stanchions marked “School Street 
10 miles per hour” were placed at both ends. One of the defendants, 
the teacher in charge, was walking up and down the sidewalk super- 
vising the play. He had a whistle which he used both to control the 


* Guerrieri v. Tyson, 147 Pa. Super. 239, 24 A.2d 468 (1942) ; Gaincott v. Davis, 


281 Mich. 515, 275 N.W. A (1937). 
™ Guyten v. Rhodes, 65 Ohio App. 163, 29 N.W.2d 444 (1940); Drum v. Miller, 


135 N.C. 204, 47 S.E. 421 (1904). 
a a rrr Union High School Dist., 136 Cal.App. 544, 29 P.2d 257 
934 





# Hale v. Davies, 86 Ga.App. 126, 70 S.E.2d 923 (1952). 
“Brooks v. Jacobs, 139 Me. 371, 31 A.2d 414 (1943). 


* Ibid. 
* Lee v. Board of Education, 263 App.Div. 23, 31 N.Y.S.2d 113 (ist Dep’t 1941). 
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play and to warn of approaching vehicles. Plaintiff, while running 
backward to catch. a football, was struck by an approaching car; no 
warning was given him by the defendant. The trial court directed 
a nonsuit at the close of the plaintiff’s case. On appeal the Appellate 
Division reversed, finding that there was sufficient evidence for sub- 
mitting the issue of negligence to a jury. The court indicated that in 
a dangerous situation such as this, where the attention of the pupils 
is diverted from possible danger, ordinary care requires the instructor 
to exercise extreme vigilance in protecting his pupils. 

In another New York case," the plaintiff's leg was broken while 
performing a required exercise in a physical education class. The ex- 
ercise was not in the syllabus prepared by the regents and its per- 
formance had already resulted in injuries to other boys. According 
to evidence accepted by the jury, the exercise consisted of running 
about 30 feet to gain momentum, then jumping on a springboard and 
somersaulting over five foot parallel bars covered with a mat; this 
apparatus was called the “elephant.” While turning in the air, the 
plaintiff struck his foot against one of the bars, which caused him 
to fall to the bare floor. A jury verdict against the supervising teacher 
was set aside by the trial judge. On appeal, the jury verdict was re- 
instated. The court held that the jury could predicate negligence on 
two grounds: (1) defendant’s failure to place mats to reduce the haz- 
ard in case of a fall and (2) his assignment of the youth to an exer- 
cise which was not recommended by higher authorities, and which 
had already caused injuries. 

New York has also held that a principal who left the room after 
instructing an 11 year old girl to obtain a window pole and open some 
windows was liable for negligent supervision when the girl, carrying 
the pole vertically in front of her, was injured by falling glass caused 
by the pole striking a light globe.?* In contrast the Supreme Court of 
Michigan has held, in a case involving a child who fell on broken glass, 
that there was no evidence of negligence in a teacher’s sending a girl 
of eight into another room to water plants, knowing that the child 
would have to stand on a chair and lean out over a concrete floor 
with a milk bottle to reach a flower box suspended from the ceiling.’® 

A California plaintiff alleged that his vocational education instruc- 
tor was negligent in failing to adequately warn him of the dangers in- 





** Govel v. Board of Education, 267 App.Div. 621, 48 N.Y.S.2d 299 (3rd Dep't 
1944) aff'd, without op., 293 N.Y. 928, 60 NE2d 133 (1944). 
v. Board of Education, 297 N.Y. 762, 77 N.E.2d 785 (1947). 
* Gaincott v. Davis, 281 Mich. 515, 275 N.W. 229 (1937). 
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volved in running a short piece of wood through a jointer.° The 
case was tried to a jury which brought in a verdict for the defendant. 
On appeal, the court refused to find the defendant negligent as a mat- 
ter of law, relying on the following facts: (1) the defendant had lec- 
tured the class on the safe use of the jointer, and (2) a sign headed 
“THE DANGEROUS JOINTER,” explaining the proper use of 
the machine, was located in plain sight near the plaintiff’s locker. 

By contrast, a jury found negligence in another California case.” 
The plaintiff was injured by an explosion in a chemistry laboratory. 
The defendant instructor was not able to show reasonable efforts to 
warn the pupils of the dangers involved in conducting an experiment, 
nor was he able to even explain the cause of the explosion. The Cali- 


‘fornia Supreme Court in affirming the judgment held that application 


of the doctrine of res ipsa loquitur was proper under these circum- 


: stances. 


Increased Risk of Harm From the Teacher's Failing to 
Control Irresponsible Activities of Other Pupils 


Negligence in Supervision When the 


Accident Occurs in the Absence of the Teacher 


This category, composed of those cases in which the alleged negli- 
gence involves failure to control other students, not only contains the 


‘greatest. number of cases but has, perhaps, on a case for case basis 


given the courts the most d‘fficulty. The typical case involves a teacher 


-who for varying periods fails to supervise the activities of his pupils. 
- The pupils begin to “fool around,” and someone gets hurt. As will 


be seen, one common approach taken by the courts is that an injury 


‘occurring because of such horseplay cannot be anticipated, and the 


defendant is therefore excused under the doctrine of “intervening 
cause.” It is submitted that the element of “surprise” is no more 


i present when “horseplay” occurs through a teacher’s absence than it 
‘is when thieves take property left unprotected.** Though the courts 
often express surprise at the propensities of pupils left without super- 
‘ vision, such inclinations are not unantic'pated by many school officials, 


who provide supervising teachers to watch over pupils in the halls 
‘between classes, in study rooms, in the classroom before school begins 
and oftentimes on the playground, It should be recognized that a 





—- v. Shasta Union High School Dist., 4 Cal.App.2d 164, 40 P.2d 878 
mn a 


‘v. Oakland High School Dist., 212 Cal. 316, 298 Pac. 983 (1931). 
™ Brower v. N.Y.C. and H.R.R.R. Co., 91 N.J.L. 190, 103 Atl 166 (1918). 
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special problem is posed when a large number of energetic youths are 
subjected to the restrictive discipline of the classroom for relatively 
long periods of time. When discipline is suddenly relaxed through 
the absence of the teacher, a certain number of these students almost 
inevitably start acting in an irresponsible manner. A teacher with 
good control of his class can be absent for a short time without much 
risk, but the longer the absence the greater possibility of dangerous 
antics. A 1949 decision of the New York Court of Appeals is rather 
surprising since that jurisdiction has generally, in implementing the 
“ordinary care” standard, imposed a comparatively strict duty on the 
teacher.2* There was evidence in the case from which the jury could 
find that defendant teacher had absented herself for over an hour. 
There was additional testimony that during this time the classroom 
was in a turmoil; the students were throwing balls of paper, striking 
each other and kicking wicker baskets about. Plaintiff, at defendant’s 
request, was carrying a large stack of boxes which he steadied with 
his chin. He entered the classroom behind another pupil. The other 
pupil ducked a pencil, and it struck the plaintiff in the eye. The trial 
court submitted the issue to a jury which found for the plaintiff ; how- 
ever the Court of Appeals held that the evidence presented would 
not sustain the jury’s finding of negligence, since the thrown pencil 
was the “intervening act” of a third party which under the circum- 
stances could not have been anticipated. 

A similar fact situation gave rise to the same result’ in an Ohio 
case.* The plaintiff, a boy of 12 years, was a pupil in a public school 
for defective and incorrigible youth. In the plaintiff’s class was a 
boy of 17 who, as the defendant knew, had made previous attacks on 
the plaintiff. On the day of the injury the defendant furnished milk to 
the pupils and permitted the students to retain their bottles. Defend- 
ant absented himself to gossip with a teacher in another room. No 
one was left in charge. The 17 year old then threw his milk bottle 
at the plaintiff with such force that the plaintiff lost the sight of one 
eye and suffered an impairment of vision in the other. 

Defendant’s demurrer to the complaint was sustained by the trial 
court; this decision was affirmed on appeal. The appellate court jus- 
tified its decision on the ground that it was not reasonably foresee- 
able that this particular accident would occur because of defendant’s 
absence. 





Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 (1949), rehearing 
denied, 301 N.Y. 662, 93 N.E.2d 927 (1950). 
™ Guyten v. Rhodes, 65 Ohio App. 163, 29 N.E.2d 444 (1940). 
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It is submitted that tort law generally does not require that a tort- 
feasor be able to foresee the exact consequences of his negligence; 
as long as he should have reasonably forseen that his negligent act 
in some manner endangered persons within the “zone of risk.”** Here, 
because the defendant knew that one of the previously adjudged “in- 
corrigible” pupils had made attacks on the plaintiff, it seems reason- 
able to suppose that the defendant should reasonably have foreseen 
that the risk of further attacks would be greatly increased by his ab- 
sence. If it is accepted that the risk of some type of harm was greatly 
increased by the teacher’s absence from such a class, surely it can- 
not be argued that this particular pupil was outside the “zone of risk.” 
However the court rejected the premise that the risk of harm was 
increased by defendant’s absence ; instead it found a lack of proximate 
cause on the ground that a jury could not reasonably infer that the 
chances of this accident occurring would have been less likely if the 
teacher had been present. This decision might be questioned on the 
ground that a jury might reasonably have inferred (1) that even 
“incorrigible” pupils have a great desire to escape detection for their 
misdeeds, (2) that such pupils have learned through experience what 
types of misconduct are likely to be traced to the offender by the 
teacher when present and (3) that the noise coupled with the im- 
mediate chance of tracing the broken bottle to the one pupil without 
a bottle would put this misdeed in that class which would be carried 
out only when the teacher was absent. 

The fifteen year old plaintiff and a fellow students, in a Wisconsin 
case,” received permission from their teacher to clean out a store- 
room containing paints, acids and inflammable liquids. A bottle of 
acid which defendant teacher had placed near the front of a fifty-four 
inch high shelf was knocked over, and the plaintiff was burned. The 
jury, in a special verdict, found defendant negligent as to the man- 
ner in which he had placed and maintained the bottle on the shelf. 
They also found he was not negligent in failing to warn that the 
bottle contained acid. Under the Wisconsin comparative negligence 
law,?™ the defendant was found to have contributed fifty-five per cent 
of the causal negligence and the plaintiff forty-five per cent. The trial 
court found as a matter of law that the defendant had warned the 
plaintiff of the danger of acid and that the defendant had exercised 
reasonable care in the manner in which he had placed and maintained 





™ Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99 (1928). 
™ Grosso v. Wittemann, 266 Wis. 17, 62 N.W.2d 386 (1954), and record on appeal. 
™ Wis. Star. § 331.045 (1953). 
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the bottle upon the shelf. The scuffling of the boys was held to be an 
“intervening cause” of the accident. On appeal the Wisconsin Su- 
preme Court upheld the trial court’s decision. Reasons were given 
why as a matter of law the plaintiff was put on notice of the acid’s 
presence. 

The court also held that it had not been shown that the bottle was 
negligently maintained on the shelf since the plaintiff had not sus- 
tained his burden of showing that the glass bottle was uncorked. The 
implication of this decision seems to be that negligence could be found 
only if the bottle had been left uncorked. It seems apparent, however, 
that the real danger, if any, was the possibility of the bottle falling 
nearly five feet to the concrete floor and shattering, in which case the 
presence of a cork in the neck of the bottle would offer little protection 
to anyone in the vicinity. In any event it seems that in Wisconsin a 
teacher as a matter of law is not negligent in placing a corked bottle 
of acid near the edge of a sturdy storeroom shelf 54 inches from 
the floor although the same act might be found negligent if the bottle 
were uncorked. Remaining undecided is the issue of negligence on 
the part of the teacher in not anticipating that these students, left 
without supervision in a store room containing such a bottle of acid, 
might scuffle and injure themselves. 

New York’s treatment of the case of a teacher absent from her class- 
room for over an hour?’ has been considered ; however, a similar case 
arising a year later provides some evidence of the adoption in New 
York of a more liberal approach to this type of problem. This later 
case is, in addition, almost squarely opposed to the previously con- 
sidered Ohio case dealing with the teacher who absented himself from 
a classroom of incorrigible youths.” Here the plaintiff suffered eye 
injuries when struck by a blackboard eraser thrown by one Blundo, 
shortly before the arrival of defendant teacher. Defendant knew that 
Blundo had thrown such missiles on two previous occasions. As a 
consequence of the prior misbehavior Blundo for one and one-half 
months had been required to wait outside the room until the teacher 
arrived. Two weeks prior to the accident defendant removed this re- 
striction. A jury verdict was returned for the plaintiff upon which 
judgment was entered. On appeal, the Appellate Division agreed 
that a jury question did in fact exist as to the propriety of the teach- 





™ Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 (1949), rehearing 
denied, 301 N.Y. 662, 93 N.E.2d 927 (1950). 
im v. Board of Education, 277 App. Div. 934, 98 N.YS.2d 608 (2nd Dep't 
® Guyten v. Rhodes, 65 Ohio App. 163, 29 N.E.2d 44 (1940). 
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er’s conduct. It is worthy of note that in this case the doctrine of 
“intervening cause” was not applied to the actions of the “irrespon- 
sible other student” to excuse the defendant teacher; however, it 
‘should be remembered that the Court of Appeals did not pass on this 
latter case. 

A similar approach to the problem of the degree of care required 
in supervising the activities of pupils in order to protect fellow stu- 
dents was also demonstrated on somewhat different facts by the 
Maine Supreme Court. The court held that a teacher might be found 
negligent in failing to see that pupils were using proper boards and 
building methods in the construction of scaffolding.?” 


Negligence in Supervision When the Accident Occurs 
in the Presence of the Teacher 


The South Dakota Supreme Court allowed recovery against a 
teacher on facts showing such obvious negligence that the outcome 
would probably not be different in any jurisdiction.*® Here a teacher 
supervising an initiation ceremony stood by while a student in ap- 
parent good health was killed by house current “reduced” by a home- 
made transformer before being sent through his body via a mat of 
wires laid over a wet floor. 

When an injury to a pupil occurs in the presence of a teacher the 
only problem to be weighed is the judgment of the teacher under the 
circumstances. Since courts regularly deal with similar problems of 
judgment in other contexts, the decisions in this area are not likely to 
be influenced by the Cipepeaetances surrounding the teaching occupa- 
tion. 


‘Negligence in Supervision When the Accident Occurs 
in the General Presence of the Teacher but When 
‘the Teacher is not Directly Supervising 


In a New Jersey case** the plaintiff was injured while jumping over 
a “horse” consisting of several boys who had assumed some po- 
sition not made clear in the opinion other than that there was a “top” 
_boy.. Perhaps the exercise itself is not unlike that in the New York 
case mentioned previously where a student was to use a spring board 
to somersault over a stationary “elephant.’’** In this case the New 





ates «Brooks v. Jee, 139 Me. 371, 31 A.2d 414 (1943). 
70 S.D. 26, 13 N.W.2d 815 (1944). 


— Ranger, 16 NJ. oor, 22, 83 A.2d 775 (1951). 
‘. ™Govel v of Education, 267 App. Div. 621, 48 N.Y.S.2d 299 (3rd Dep’t 


1944), afd fnkae hed 293 N.Y. 8, 60 N.E.2d 133 (1944). 
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Jersey court rejected the plaintiff's contention that the injury was 
caused by the instructor’s negligence in failing to supervise the jump. 
The court decided that the instructor had done enough in placing an 
adequate number of mats and giving adequate instructions. The rea- 
soning of the New Jersey court in finding no direct supervision neces- 
sary loses strength, however, when it is remembered that the safety 
of the plaintiff in performing this exercise, which the defendant ad- 
mitted was dangerous, depended upon the cooperation of the boys 
forming the “horse.” In this respect the exercise may have been 
more dangerous than the stationary “elephant” exercise involved in 
the New York case.** It will be remembered that the New York 
decision was that a jury question of negligence was presented by the 
defendant’s allowing the student to undertake such a difficult exercise. 
‘The New Jersey court settled this problem by finding that the 14 year 
old boy “assumed the risk” of the exercise because he had a choice of 
exercises. Skipping over factors which might argue against “assump- 
. tion of risk” such as the desire of a boy not to appear cowardly be- 
fore his fellows by refusing to do an exercise set up by the gym in- 
structors, it still was not shown in the opinion that a less dangerous 
alternative was available to the plaintiff. 

In an opinion that is less difficult to rationalize,** the Supreme 

Court of California upheld a directed verdict in favor of a defendant 
auto mechanics instructor who was allegedly negligent for not check- 
ing the manner in which a student named Wills started a car which 
backed into plaintiff. The court held as a matter of law that there 
was no negligence in not checking the car before it was started be- 
cause of the following facts: (1) 26 to 27 boys were working on 
projects in the class; (2) Wills was an experienced shop student 
with a good record; (3) he had a driver’s license and drove his own 
_car; (4) the instructor had never seen him taking chances; and (5) 
.a comprehensive set of safety rules to be followed before starting an 
engine had been promulgated by the defendant. These rules included 
setting the emergency brake, putting the gear shift in neutral and 
blocking the wheels with special blocks provided for that purpose. 

A 1938 New Jersey case** demonstrates that the “intervening cause” 

‘approach is also used at times when the teacher is present in the class- 
room and has given jobs to the plaintiff and the “other irresponsible 
pupil,” in the performance of which the injury is caused. Taylor, the 





* Ibid. 
™ Perumean v. Wills, 8 Cal.2d 578, 67 P.2d 96 (1937). 
™ Taylor v. Kelvin, 121 N.J.L. 142, 1 A.2d 433 (1938). 
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eleven year old plaintiff, Gionella and another boy, while taking a 
mechanical arts course, were assigned to clean rust and dirt from a 
printing press. Taylor was cleaning the metal gears on one side of 
the machine while Gionella worked on the opposite side of the press. 
While Taylor was cleaning, Gionella turned the fly wheel causing the 
gears to move and so crush Taylor’s third finger as to necessitate am- 
putation of the phalanx. The trial court granted a nonsuit, and plain- 
tiff appealed. The court of errors apparently thought it significant 
that plaintiff knew of the dangers which would accrue if the fly wheel 
were turned and the gears set into motion. Why this should be con- 
sidered significant is difficult to understand since the plaintiff had 
presumably been ordered to clean the gears along with the rest of the 
machine. The real question would seem to be whether the boy Gio- 
nella, who had been assigned to-work on the fly wheel side of the 
machine and who had turned the wheel, had been warned by the de- 
fendant of the dangers attendant upon a turning of the wheel. In spite 
of the fact that defendant apparently did not give safety instructions 
to Gionella before ordering him to work on the machine, the court 
held: 

We conclude that the act of the fellow pupil in setting the gears 
in motion was such an independent intervening cause as to break 
the chain of causation between the accident and any conduct on the 
part of the defendant. It was the proximate cause of the injury.** 


Nonsuit for defendant was affirmed. 

In contrast the New York court in handling much the same prob- 
lem reached the opposite result.** While plaintiff was trying to ex- 
tricate a peice of metal from a machine, a third person stepped on 
the foot treadle starting the machine and causing injury. Instead of 
invoking the doctrine of intervening cause, the court held the teacher 
negligent in failing to have the machine locked and in failing to make 
periodic observations as to whether the machine was being tampered 
with by other students. But for the negligence of the instructor, 
pointed out the court, the act of the third person could not have in- 
jured the plaintiff. 

Another case** in this category also demonstrates the liberal New 
York attitude toward allowing recovery to plaintiffs injured while 
attending school. Plaintiff was injured by a bullet discharged from a 


nah @ wt. 
De Benedittis v. Board of Education, 271 App. Div. 886, 67 N.Y.S.2d 30 (2nd 


Dep't 1946). 
Govel v. Board of Education, 267 App. Div. 621, 48 N.Y.S.2d 299 (3rd Dep't), 
@f'd without op., 293 N.Y. 928, 60 N.E.2d 133 (1944). 
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gun being worked on by another pupil in a vocational education class.** 
The jury returned a verdict for plaintiff which was set aside by the 
trial court. The Appellate Division found that although the gun itself 
presented no hazard, there was evidence from which the jury could 
infer that the teacher knew or should have known that live ammunition 
had been brought to the shop class for testing purposes. The jury 
verdict was reinstated since the teacher could be found negligent in 
failing adequately to supervise this work. 

Two other New York cases in this category demonstrate the type 
of situation in which recovery has been denied. The first*® involves 
a fact situation where the jury exonerated the teacher. The defend- 
ant teacher taught a class of 15 girls and nine boys. The class, on dis- 
missal, used an outside stairway. On the day of the accident, the 
defendant took the girls out onto the first landing. She watched until 
she saw the head of the column reach the ground. Then she allowed 
the boys to start down the stairs. She walked part way down with 
them, noticed one was missing and went back to get him. While she 
was thus absent, one of the boys rushed down the remaining steps and 
struck the 14 year old plaintiff who was then on the third or fourth 
step from the ground. The judgment for this defendant was upheld. 

In the other case*! a jury verdict for plaintiff was reversed. Here 
the plaintiff was struck in the eye by a rubber ball while supervised 
play activities were in progress in the school yard. The appellate 
court held as a matter of law that there was no negligence on the part 
of the defendant since the rubber ball which struck the plaintiff was 
not of an inherently dangerous nature. 


Increased Risk of Harm from the Teacher's Failure to 
Secure Prompt Medical Attention 


In a California case*?, the plaintiff suffered, while playing touch 
football, an injury requiring the removal of the spleen and one kidney. 
Defendant instructor allowed the boy to lie in the first aid room, 
covered with a blanket, for two hours before discovering the serious 
nature of the injury and sending the boy home. The court’s finding 
of no negligence in this instance was based on a doctor’s testimony to 





* By coincidence the same plaintiff was injured in his physical education class. 
See note 17, supra. 
“ Thompson v .Board of Education, 280 N.Y. 92, 19 N.E.2d 796 (1939). 
“ Graff v. Board of Education, 258 App. Div. 813, 15 N.Y.S.2d 941 (2nd Dep't 
1939), oi ag 283 N.Y. 574, 27 N.E.2d 438 (1940). 
, ~ v. Oakdale Union Grammar School Dist., 40 Cal.2d 267, 253 P.2d 1 
1953 
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the effect that a layman could not have reasonably been expected to 
discover the serious nature of the injury any sooner and that in any 
event no aggravation of the injury resulted from the delay. The 
court implied, however, that the instructor would have had a duty 
to secure medical attention, if the serious nature of the injury had been 
more readily apparent. 

This same general duty to secure medical attention may be inferred 
from a New Jersey opinion.** In this case an emergency supposedly 
requiring the procurement of immediate medical attention was also 
alleged. The plaintiff had his shoulder thrown out of joint playing 
football. His arm was placed in a sling and he was able to walk home. 
His parents then allowed the boy to attend school for three days be- 
fore securing medical attention for him. Neither the trial court nor 
the appellate court found any duty on the part of the boy’s coaches to 
secure medical attention on these facts. 


NEGLIGENT SUPERVISION RESULTING IN INCREASED RIsK 
or Harm to a Puprt WHo Was Not PRrevENTEeD From 
TAKING Part IN AN UNAUTHORIZED ACTIVITY 


The Supreme Court of the State of Washington** has held that a 
jury question was presented as to negligence in the case of a teacher 
who, while supervising playground activities, permitted several boys 
to take a teeter board from its own upright and use it in connection 
with a swing. The court held that if the teacher knowingly permitted 
such dangerous activity on the part of these infants, she was negli- 
gent, and that if she did not know they were so using the board, she 
was negligent in failing to observe the fact. A Washington school 
district has also been held vicariously liable“ for negligence toward 
a pupil injured in grasping a snapped radio aerial which had dropped 
over electric wires and was dangling near the ground. It was shown 
that before the accident the teacher had knowledge of these facts and 
failed to give the pupils warning of the danger involved. The par- 
ticular law waiving the common law government immunity of the 
school district will be taken up later under the section devoted to 
influences affecting the court decisions. 

The Court of Appeals of New York has likewise found a duty on 
the part of the teacher, in certain instances, to prevent a pupil from 





Duda v. Gaines, 12 N.J. gee 326, 79 A.2d - (1951). 
Pen v. North Yakima School Dist. No. 7, 101 Wash. 374, 172 Pac. 569 
“ Rice v. School Dist. 302, Pierce Co., 140 Wash. 189, 248 Pac. 388 (1926). 
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engaging in unauthorized activity that would be dangerous to him- 
self.“® A teacher had been directed by the superintendent to super- 
vise (presumably by going outside) the children on the playground 
but instead had remained indoors. Hidden from the teacher’s view 
was a fire escape with a defective protecting door. The plaintiff, a 
child of six, gained access to the fire escape through the faulty door, 
climbed up the escape and fell. The jury returned a verdict in favor 
of the defendant teacher, but found that the defendant school board 
was negligent in its maintenance of the premises. The plaintiff did 
not appeal from the jury’s verdict in favor of the teacher ; however, the 
Court of Appeals pointed out that the facts would have required a 
directed verdict against the defendant teacher had an appeal been 
taken. 

In California** a jury verdict in favor of a defendant playground 
supervisor and against a five year and nine month old plaintiff was 
upheld on appeal. The defendant, who had fifty children under her 
supervision, had warned the plaintiff to stay away from the end of 
the playground: where dump trucks were unloading dirt. She then 
watched him start toward the playground exit. When she saw him 
suddenly move toward a truck dumping its load, she began are 
after him, ineffectually shouting for him to stay way. 

A comic opera type fact situation with tragic results also arose in 
California.*® The school district owned a dilapidated 1918 vintage 
truck which by 1931 was lacking part of a windshield, and part of its 
floor boards and hood. A crank had to be used in starting the engine, 
so to make the job easier defendant teacher had installed a four cell 
“hot shot” battery. The battery had a ground wire connected to the 
frame of the truck. A wire about five feet long with clips on both 
ends connected the other pole of the battery to a post on the dashboard. 
After starting the engine, defendant would detach the clip from the 
dash and wind the wire around the battery. A student named Ogleby 
volunteered to use the truck to haul rock for a fireplace, an activity 
unauthorized by the school board. The plaintiff and others went along. 
On one previous occasion defendant had helped Ogleby start the 
engine. This time Ogleby tried it alone. Instead of winding the wire 
around the battery after the engine was started, Ogleby handed it to 
the boy sitting next to him. The boy held the wire in his hand to 
prevent the clip from touching the metal body and shorting the engine. 

“ Miller.v. Board of Education, 291 N.Y. 25, 50 N.E.2d 529 (1943). 
“ Smith v. Harger, 84 Cal.App.2d 361, 191 P.2d 25 (1948). 
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In addition to its other infirmities, the engine pumped oil which came 
back through the broken windshield. ‘To keep their shirts clean the 
boys placed them on the corner of the seat. As they approached a 
curve with a five-foot bank, the wind blew away the shirts. The boy 
holding the wire turned to catch them and the live wire touched the 
driver, Ogleby, causing him to lose control of the truck. The trial 
court on appeal affirmed a judgment entered on a jury verdict find- 
ing defendant teacher negligent. 


NEGLIGENT SUPERVISION RESULTING IN INCREASED RIsK 

or Harm To a Puri WHo Was Nor Preventep From 

Takinc Part 1n aN Activity GENERALLY AUTHORIZED 

suT WHicH UNper THE CircumsTaNces Was DANGER- 
ous TO THIs STUDENT 


Negligent suprevision was alleged in a California case*® in which 
the plaintiff was severely injured while voluntarily playing touch foot- 
ball during noon recess. In playing the game a “tackle” was made by 
touching the ball carrier with both hands, while bodily contact was 
limited to a shoulder or body block made with both the blocker’s feet 
on the ground. A seventh grade team competed against another from 
the eighth grade. The players, not selected for size and weight, 
ranged from 85 pounds to 190 pounds. The plaintiff, a member of 
the eighth grade team, weighed 97 pounds, was 13 years and four 
months old and was five feet four inches tall. During the game he 
blocked a seventh grader who weighed 145 pounds, was 14 and one- 
half years old, and was five feet ten inches tall. In doing so he was 
struck in the abdomen by the seventh grader’s knee. The trial court 
entered judgment for the plaintiff on a jury verdict. The plaintiff's 
charge that the defendant was negligent in his supervision of the 
game was rejected by the appellate court. It held that since the boys 
had been shown the proper methods of blocking and tackling, had 
been warned that rough play would not be tolerated and had been 
supervised by the defendant and his assistant who saw to it that the 
rules were strictly followed, there was, as a matter of law, no negli- 
gence, Plaintiff also alleged that the defendant was negligent in allow- 
ing boys of greatly varying heighths and weights to compete with 
each other. On behalf of the defendant the court allowed evidence 
showing that similar methods of selecting teams were used throughout 





iar? v. Oakdale Union Grammar School Dist., 40 Cal.2d 207, 253 P.2d 1 
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the county and state. The plaintiff argued that standard charts used 
in selecting evenly-matched teams should have been used by defend- 
ant, but the court held that such charts were designed not for the 
safety of the players but tc equalize competition and that, in any 
event, the charts perr:‘tted as much difference in weight between 
players as was involved here. The court mentioned with favor the 
argument that if games such as this were to be carried on in smaller 
schools, the players could not be screened too stringently or there 
would not be enough players to permit competition. Also, to so screen 
the players would discriminate against the few large boys who would 
thereby be unable to play at all. 

A Washington plaintiff®° alleged that his instructor was negligent 
in allowing a game of touch football to be played in a gymnasium 
with a hard, rough floor which vibrated under active play. The plain- 
tiff was injured when another player’s knee struck him in the back. 
Again, as in the previously considered case, the instructor was al- 
leged negligent in supervision, this time with more basis since he 
was a participant in the game. In sustaining a judgement notwith- 
standing the verdict entered by the trial court, the appellate court failed 
to find any evidence that the rules of the game had been violated. The 
plaintiff also alleged that the instructor was negligent in permitting 
the boys to play such a rough game on such a hard uneven floor. The 
Appellate Court, in answer to this contention, stated that even if there 
possibly was negligence in conducting a game of this type in a gym- 
nasium, the accident was not caused by the negligence since the acci- 
dent could have occurred just as easily in a like game played outside. 

The result reached in a Massachusetts decision™ is harder to ra- 
tionalize. There a teacher of non-shop subjects gave permission to 
a pupil to use a band saw which, lacking guards, had to be accurately 
adjusted from time to time in order to be operated safely. At the 
time the permission was given the machine was not checked nor, to 
the knowledge of the teacher who gave permission, would it be checked 
during the course of operation. After using the machine for three 
and one-half hours the plaintiff was injured. Although it is not clear 
that the machine was out of adjustment at the time permission to use 
it was granted, the evidence showed that it was out of adjustment 
when the injury occurred. The trial court directed a verdict for de- 
fendant and the plaintiff appealed. The Appellate Court rejected the 
plaintiff’s argument that the teacher was negligent in granting per- 





* Read v. School Dist. No. 211, 7 Wash.2d 502, 110 P.2d 179 (1941). 
™ Fulgoni v. Johnston, 302 Mass. 421, 19 N.E.2d 542 (1939). 
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mission to use the machine under these conditions. Seemingly the 
chief reason relied on by the court in so doing was that the teacher 
lacked “control” over the machine. 

Two cases wherein the plaintiffs alleged their football coaches neg- 
ligent in ordering them, although injured, to play football came to 
opposite results in different jurisdictions. In Georgia®? it was held 
that a coach could not be found negligent in ordering a 16 year old 
injured player into a game, wherein his injuries were aggravated. 
The theory was that a boy of his age was old enough to refuse and 
that by going into the game while injured he had “assumed the risk.” 
The difficulty with this holding is that it penalizes the boy imbued 
with a high degree of those qualities on which our society places a 
premium, such as “gameness,” “competitiveness,” and desire to help 
the school and his teammates. This type of boy would very likely 
go into a game with a fractured sternum if asked to do so by his coach. 
On the other hand, the boy who would be likely to “let his school 
down” or “run out on his teammates” is the type of boy who would 
probably exercise the right to refuse his coach’s request. 

More humane is the decision of the Washington Supreme Court™ 
in overruling a trial court verdict sustaining the defendant’s demurrer 
to the plaintiff's complaint. The court held that a complaint alleging 
that the school district was liable for the negligence of a coach who 
“permitted,” “persuaded” and “coerced” an injured student to play 
football stated a cause of action. 

In New York a coach may be held negligent if he allows two stu- 
dents to participate in a boxing match without instructing them in 
the art of self defense.°* Implied in the decision is the idea that a 
boxing coach may also be held negligent for failing to stop a match 
in which the participants make no effort to defend themselves but in- 
stead stand toe to toe slugging it out. 


NEGLIGENT AFFIRMATIVE ACTIONS oF A TEACHER WHICH 
. Have HarMmep THE PLAINTIFF 


Increased Risk of Harm From Negligent 
Direct Physical Actions of the Teacher 


The first case dealt within this section®® at first glance appears 
very much like an intentional tort. However, while the teacher in- 


™ Hale v. Davies, 86 Ga. 126, 70 S.E.2d 923 (1952). 

™ Morris v. Union High School Dist., 160 Wash. 121, 294 Pac. 998 (1931). 

“ LaValley v. Stanford, 272 App.Div. 183, 70 N:Y.S.2d 460 (3rd Dep’t 1947). 
™ Guerrieri v. Tyson, 147 Pa. Super. 239, 24 A.2d 468 (1942). 
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tentionally acted in a manner that appears extremely negligent, there 
was no showing that the teacher intended to inflict an assault or 
battery. The facts were these: The plaintiff’s hand was infected and 
inflamed but he had been able to play ball during recess, which ap- 
parently the court took as showing that there was no emergency in- 
volved. Upon noticing the condition of the plaintiff’s hand, the teacher 
heated water almost to the boiling point and against the plaintiff's 
will plunged his hand into the scalding water and held it there. The 
scalding aggravated the infection and scar tissue resulting from the 
boiling water permanently disfigured the hand. A jury verdict for 
the plaintiff was upheld on appeal. The Appellate Court stated: 


Under the delegated parental authority implied from the rela- 
tionship of teacher and pupil, a teacher may inflict reasonable 
corporal punishment on a pupil to enforce discipline .. . but 
there is no implied delegation of authority to exercise her lay 
judgment, as a parent may, in the matter of the treatment of in- 
jury or disease suffered by a pupil.** 


The generalization can be made that at some point the teacher may, 
under an emergency doctrine, exercise his lay judgment (which will 
be tested by the standard of reasonableness under the circumstances) 
as to the proper treatment necessary for the welfare of the student. 
Presumably situations might occur in which, because of the obvious 
emergency involved, a teacher would be negligent in not attempting 
to apply first aid measures for the benefit of a stricken pupil. Im- 
plied also from the previous cases considered,®* a point may be im- 
agined where it would become the duty of a teacher to immediately 
secure medical attention. 

A North Carolina case likewise dealt with direct affirmative ac- 
tions of a teacher which caused harm to a student.5® Defendant 
teacher threw a pencil at the back of the plaintiff’s head to attract his 
attention to the class discussion. Plaintiff turned his head at the 
same moment and the pencil pu: out his eye.. The court treated the 
case as a negligence action; actually however it seems closer to an 
intentional tort with a problem of privilege involved. An incorrect 
charge to the jury was held to necessitate a new trial. This case is 
mentioned chiefly to illustrate the borderline area between negligence 
actions and actions brought by students against teachers on a theory 





® Id. at 241, 24 A.2d at 469. 
* Pirkle v "Oakdale Union Grammar School Dist., 40 Cal.2d 207, 253 P.2d 1 
(1953) ; Duda v. Gaines, 12 N.J. Super. 326, 79 A.2d 695 (1951). 
* Drum v. Miller, 135 N.C. 204, 47 S.E. 421 (1904). 
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of intentional tort. No consideration of the latter group has been at- 
tempted in this comment. 


Increased Risk of Harm Resulting from Negligent Instructions 


Negligent instructions were alleged in a California case® in which 
the plaintiff suffered the loss of three upper front teeth as the result 
of being struck by a bat while playing baseball under the supervision 
of his principal and physical education teacher. The instruction he 
complained of was being told to stand to the left and three feet be- 
hind the batter. The District Court of Appeals held that this com- 
plaint stated a cause of action and overruled a trial court judgment 


sustaining a demurrer to the complaint. 


Increased Risk of Harm to a Student by the Teacher's 
Handling of Physical Instrumentalities 


The plaintiff, while attending school in the state of Washington, 
was scalded by the upset of a three gallon bucket of water kept on a 
register in the center of the school room. The plaintiff alleged neg- 
ligence on the part of the teacher in keeping the bucket in an un- 
guarded and unprotected manner in the center of the schoolroom. 
The action was brought against the school district on the basis of a 
statute imposing vicarious liability for the negligence of the teacher. 
The defendant’s demurrer was sustained by the trial court but over- 
ruled by the Supreme Court of Washington. 


IncrEASED Risk or HARM BY THE VIOLATION OF A STATUTE 


One Hadcock, in charge of health education at the school in ques- 
tion, had sent his pupils out on the public sidewalk to run races® 
during the health education hour. Hadcock remained inside but a 
bath attendant accompanied the boys to supervise the races. The boys 
were told not to run when others were on the sidewalk. No barriers 
or other warnings were supplied to pedestrians. While some of the 
boys were running a 100 yard race, one of them ran down the plain- 
tiff from behind. The 14 year old boy who ran down the plaintiff was 
found by the court to have slowed down but to have made no earnest 
effort to avoid hitting the plaintiff. The lower court gave judgment 


"Kenney v. Antioch Live Oak School Dist., 18 Cal.App.2d 226, 63 P.2d 1143 


(1936). 
v. School Dist. No. 3, 48 Wash. 85, 92 Pac. 770 (1907). 
“McDonell v. Brozo, 285 Mich. 38, 280 N.W. 100 (1938). 

















January] COMMENTS 149 


for the defendants and the plaintiff appealed. At the time of the acci- 
dent the following ordinance was in effect: 
No person shall play any game of nine or ten pins, ball, wicket 
or other games in any street, alley or other public place.®™ 
On appeal the court sustained the trial court, holding that even if 
the ordinance were applicable and even if the defendant were negli- 
gent, the act of the irresponsible boy was an “intervening cause” which 
broke the chain of causation between the defendant’s negligence and 
the accident. This decision, in effect, denies the applicability of a 
criminal ordinance as a basis for civil liability, since the injury which 
occurred appears to be the very type of thing which the ordinance was 
designed to protect against. An argument might be made against the 
court’s use of the doctrine of “intervening cause” in this situation. 
The court’s decision appears to be based on the theory that the 14 
year old who was running the very strenuous 100 yard dash would be 
in such complete possession of his rational thought processes that it 
could not be reasonably anticipated by defendants that he would fail 
to yield the right of way. It appears more logical that the authors of 
the ordinance were trying to prevent just this type of situation, basing 
the necessity of the ordinance on the premise that participants of 
games very often are not in a state of mind conducive to a judicial 
weighing of their actions. 
Factors Wuicu May Have INFLUENCED THE DECISIONS 
OF THE CouRTS 


It was pointed out near the beginning of this comment that from 
three states 23 cases of teacher negligence were found, while from 
the other 45 states, there were only twelve. Even more revealing is 
the fact that from the 23 cases arising in those three states, no negli- 
gence as a matter of law was held in only 5 cases while in the 12 cases 
from the other 45 states, no negligence as a matter of law was found 
in nine cases. These statistics suggest an inference which a study of 
the decisions themselves quite conclusively corroborate. New York, 
California and Washington have been following a more liberal policy 
toward recovery in this field than have many of the other states. 
This does not necessarily imply that the judges of these three states 
have any less sympathy toward the very real problems that teachers 
must cope with in trying to guide large numbers of youngsters through 
difficult stages of development, oftentimes in overcrowded classrooms 
furnished with outdated equipment. Working under conditions such 


“2 Cempiled Ordinances of Detroit, c. 32, § 11 (1926). 
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as these, a teacher is continually forced to make decisions under pres- 
sure; consequently there is little wonder that occasionally a careless 
decision or action might be made on the part of an otherwise careful 
person. 

However, counterbalancing the arguments in favor of adopting a 
policy making it extremely difficult to recover against a teacher are 
the interests of the student. Our society has decreed that with cer- 
tain exceptions, every child shall spend a considerable portion of his 
life in school. On behalf of these children it can be argued that no 
judicial rule should be made that would contribute to laxity on the 
part of those running the school. Nor should a child be denied re- 
covery just because he happened to be attending school while injured 
through someone’s negligence. 

Recognizing the split in the treatment of these cases, an attempt 
was made to determine whether the three states previously mentioned 
had somehow freed their courts from the dilemma of conflicting pres- 
sures acting in this area. As a result of preliminary research it was 
discovered that certain states had relieved their teachers of the bur- 
den of paying negligence claims. In order to check on such efforts 
in all the 48 states to see if this factor might help to explain the 
case results, a letter was directed to the Revisors of the Statutes of 
each state. The following questions were asked: 

1. Does your state have a statute providing for reimbursement of 
any teacher held negligent while in the scope of his or her em- 
ployment? If so, when was the statute put in effect? What is 
its section number ? 

2. Does your state have a statute whereby school boards are per- 


mitted to take out insurance reimbursing teachers in such a 
case? If so, when was the statute put in effect? Its number? 


3. If no statute has been passed allowing school boards to take 
out such insurance, have the courts in your state permitted 
school boards to so insure the teachers without statutory au- 
thorization ? 

One bit of incidental information garnered from this survey is 
that a large number of the states do not have an office comparable to 
a statute revisor or legislative bureau and therefore warm thanks are 
also extended to the Attorney Generals, Assistant Attorney Generals, 
Librarians, parties connected with the office of the Secretary of State, 
parties connected with the office of education, State Senators and 
Legislative Revisors who were able to find the time to answer the 
questions. The results of the survey have been placed on the follow- 
ing chart. 
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Four states, New York, California, Washington and New Jersey, 
have had in effect prior to 1951 some method of reimbursing a teacher. 
Of these four, New Jersey’s statute, according to a note printed below 
the statute by the editor, may be unconstitutional under the New Jer- 
sey Constitution.® 

Thus the three states which have adopted the most liberal attitude 
toward recovery in this type of case are found to have provided statu- 
tory protection for their teachers. It may be that, freed from the un- 
pleasant task of adding to a teacher’s already numerous burdens, the 
courts of these states have consciously gone ahead to protect the mil- 
lions of children in their schools. Protection is provided not only in 
the form of compensation after injury, but also in prevention of in- 
jury by making the schools safer. The primary responsibility for 
making a school safe rests with the school districts and it may be in- 
ferred that a school district which knows it can be held liable for 
damages, will have greater incentive in preventing overcrowding of 
classrooms, providing guards for machinery, providing warning signs, 
prohibiting physical education classes from meeting on a street 
that is not blocked to traffic, fixing defective fire escape doors, and 
setting up more and better safety regulations. 


Cuartes T. SCHILLBERG 
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This section apparently places upon boards of education the burden of pa: 
damages for injuries sustained by any person by reason of any act, be it ‘ 
negligence’ or otherwise, attributed to a public school teacher or staff member. 
fe alves em einen oh pubis sirenate b noltinns ak enened ly eee olintaa Gk 
may violate the provisions of Article IV, section VII, paragraph 4 of the New 
Jersey Constitution which provides: ‘No general law — embrace any pro- 
vision of a private, special or local character’, or of paragraph 7 which provides: 
“The legislature shall ot pass private, local, or spec laws in any of the follow 
ing enumerated cases; that is to say: . . . Granting to any corporation, associ- 

— or individual any exclusive privilege, immunity or franchise whatever.” 

After deciding that the 14th Amendment to the United States Constitution would 

not save to the state boards of education their property without due process of law 
because a subdivision of a state cannot invoke the provision against the state, the 
editor of the Revised Statutes stated: 

It may, however, violate the provisions of Article IV, section VII, paragraph 6 
of the New Jersey mpegs which provides: ‘The fund for the rt of 
free schools . . . shall be annually appropriated to ae ee 
schools, for the equal benefit of all the people of the state; and it shall 
competent for the legislature to borrow, appropriate or use the said sae Jone, oF pops 
part thereof for any other purpose, under any pretense whatever . 
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INTERESTS AND INSTITUTIONS REFLECTED IN 
WISCONSIN PENAL STATUTES* 


Lawyers are familiar with the appeal to “public policy” as an ulti- 
mate criterion in resolving conflict or maladjustment in community 
life. The moralists might advise the lawyers to seek such “policy” in 
values distinctively supported by ethics or religion. But the business 
of lawyers is primarily with value judgments declared by the official 
decision-making processes of the community. In mid-20th century, 
perhaps, the most comprehensive body of authoritatively declared 
“public policy” is found in the statute books. 

For this delineation of community values not all areas of legisla- 
tion are of equal significance. Of less importance for this purpose 
are those statutes dealing simply with the internal housekeeping of 
government, or those concerned with matters highly specialized or 
narrow in focus. Of greater importance are statutes carrying criminal 
penalties, because they bear especially significant witness to the state’s 
policy. In speaking thus most directly to individuals, the organized 
community through its representatives expresses presumably some 
of its most sober value judgments. The seriousness of this type of 
legislation is underscored by constitutional standards and judicial doc- 
trines which protect the individual against arbitrary, discriminatory, 
unduly harsh or unduly vague commands sanctioned by criminal 
penalties. The present study summarizes a detailed quantitative sur- 
vey of the 1953 Wisconsin criminal statutes, considered primarily in 
terms of the fabric of social values woven by them. 

The more than one thousand crimes defined in these statutes are 
here classified in two ways. (1) In one aspect, the statutes are 
classified in terms of the interests protected as these interests are 
legally defined. These include both individual and social interests. 
For this purpose, a “legal interest” may be defined as a human right 
to. participate in some advantage or responsibility, protected by law. 
Such rights or interests may place the greater emphasis on individual 
concerns, such as a property or bodily security right, or they may be 
more social in stress, such as a public health or conservation interest. 
(2) The statutes are here also classified in terms of their relevance 
to the functioning of some key social institutions other than legal 
ones. The emphasis is on the likely relation of these penal laws to 
the structure and functional efficiency of the social order viewed 


* Research for this comment was made possible by a grant from the Rockefeller 
Foundation, but the findings, observations and conclusions are the sole responsibility 


of the author. 
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from the angle of the sociologist or anthropologist. Such a specialist 
in social relations asks about the type of behavior which works, in 
that it makes for a cohesive community. What social institutions pro- 
mote the happy functioning of individuals in their society? How does 
the law of the society reflect or reveal the presence of these central 
features of the social structure? 

The traditional legal observer might catalogue Wisconsin criminal 
statutes in the following manner: 


Penal Statutes Classified in Relation to Legal Interests Protected 


A. Interests of personality! ......... 6... .cesisocceceeeeenes 117 
SED 45th eniscgh «eaniey +s wipetnye 58 
I sicaixc nose er cossasase 34 
Reputation .......0.eseseeeseseees 7 
I eietines 9 099.999.0699 5058690584 6 
SEE kas ds naehesesaspeenmes + 
Pottinal siete: 5) PEE POS 2 
Freedom of movement ............. 6 
B. Title and possession of realty and aca ettnike 147 
Misappropriation? ................. 
AAA ree 23 
Se RDP Rr pet ie 58 
a, SOR 2 
Unclassified ............ 3 
Trespass to realty ........00.00cccese-ees 12 
Physical damage, malicious mischief .. 42 
ee oe eee 7 
C. Business relationships «0... 6.0500 IGA ae. 166 
Crimes against entrepreneur® ........ 7 
By daheric sé cc's cswiies. vis 1 
By consumer ........... 2 
iscellaneous ........... 4 
Crimes by entrepreneur ............ 120 
Against competiter ...... 31 
Against labor ........... 28 
Against consumer ....... 41 





*The interests of personality entries, notably that concerning bodily security; 
materially overlap actual and possible entries at yup below in the legal table. “D” 
is concerned with general interests in public health and safety. Public health and 
~— interests of course involve tangible personality interests more specifically by 

ting precisely and spelling out the diverse dangers threatening personality interests. 

oa Me Many of the misappropriation offenses could have been classified both as offenses 
of fraud and stealth, or stealth and force, or force and fraud. The legislature shows 
little regard for such categorical distinctions as used in this study. 

This figure is actually too small. It does not include the crimes of the entre- 
pemeesss Sire, Dent, eeeairenees. That figure can be found just below as 
“Crimes by entrepreneur . . . against competitor . . . 31.” 
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Against producer ........ 7 
Against stockholder ...... 2 
Miscellaneous ........... 11 
Tiieeal of fiduciary duty ........... . 
marketing of securities ....... 
BRMDOUD 86s 6a65.04 6iK cdkpeainos 15 
D. General interests in public health and safety .......... 238 
Vehicles and highways* ...........- 38 (plus 150-175) 
Fire acretessenssscseesceseseeeass a 
PD a aie xd b 0id'0 Hs din'e bo Go gWie\sd 
in cia mak sine pene nee ¢ ae 
Rendering of licensed services ....... 44 
Dangerous structures .............. 2 
gE Ca ee eer 21 
SNL aNd ue ass Qo <wdbe o'aK'e 10 
ND 65a was cule upitig Saas bine 25 
E. Conservation of natural resources ..........+seeeee0: 66 
Wildlife (fish and game)® .......... 48 
MONED: cil wtinasmshan chhar'sdeonens 10 
Water resources ...........eceeee 5 
St Att eke +s cihteeckes nace 6os 1 
SIE bo. Saamecscceccccccees 2 
Wy CORED GUNS GROUND oo ooo i ccc i ccc ccc caenedicce 73 
Sexual misconduct ..............+. 32 
GRRE, Bi cei 5 Kdcic cc ccciuisyies 9 
Ce ino n:c bticewicuseisinds cove 19 
DANE» Ee onentanednpccecsenanees 3 
Parental irresponsibility ............ 2 





*The figures, 150-175, in parenthesis, indicate the approximate number of addi- 
tional criminal offenses not isolated and tabulated. These additional crimes are 
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Profaning the dead ..........+...+. 2 
Religious intrusion ..............++: 1 
REE Si cescccses seccescane 5 
G. Crimes against government’ ..............eceeeeeee 262 
Dist: .. 2... Few ai'.wi 2e0ds 8 
PN Se nneeua es sabaanene 3 
Misconduct by government employees . 2 
Tax administration® ................ 


Giving false information (perjury) . 
Interference with adm. or enforcement a 


Control of political conduct ......... 45 
Military interference ............+.- 2 
Legislative interference ............. 1 
MD sence cepeccccseecctioe 10 
H. Crimes against peace and order generally ............ 12 
Vagrancy ......cscencsccscscncees 4 
Disorderly conduct ................ 3 
Breach of the peace ...........+.-. 3 
DOUG 6.50 cece ce nsccccceces 2 
X, Goneal. Oe. a :0:0'0b sins ebxbliainee Me tacene<e 32 


Total Crimes Isolated in the 1953 Wisconsin Statutes® ...1113 


The statute books themselves do not neatly label each crime in 
terms of its relationship to social structure and function. Difficulties 
abound in trying to classify particular statutes, but some clearcut 
general patterns emerge. A non-legal classification of Wisconsin 
criminal statutes may be drawn in the following terms: 





* Much overlap exists in the sub-categories here. An offense, for example, would 
often constitute both “interference with administration or enforcement” and “mis- 
conduct by government employees” or “giving false information to government.” 
The more general entry of “interference” seems broad enough to describe the nature 
of a great number of the “crimes against government.” The approach to this over- 
lap problem was much the same as that described in footnote 4 supra. 

These tax administration crimes are also very closely linked in many cases to 
the market heading relating to the business of producing tobacco and to the general 

and non-legal problems of controlling the liquor 

This total] figure does not include the so-called civil forfeiture offenses. 165 of 
them were separately isolated in this study pom the 1953 Wisconsin Statutes. These 
offenses are distinguishable from crimes in that they provide for penalties called 
“forfeitures” rather than “fines” and do not provide for any imprisonment at all. 
Also, as already noted in footnote 4 supra, the total figure of 1113 crimes in Wis- 
consin does not include the 150 to 175 additional unclassified and untabulated crimes 
in chapter 85 (vehicles and traffic). 

For a recent general analysis of the non-criminal offense, see Perkins, The Civil 
Offense, 100 U. Pa. L, Rev. 832 (1952). 
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Penal States Classified in Relation to Social 
Institutions Served 


a I coe 4. = 3.4» «0:4. $< antecoinrens Ghenae eon 501 
1. Committed by persons in the market .... 457 


a. Defendant’s industry or line of business 


Food and dairy ............ 88 
Farms and livestock ......... 12 
Transportation ............. 32 
ay 8 
Motor transport ..... 5 
ME Giese cess 1 
Streetcars .......... 3 
Common carriers .... 7 
i cd cametsose4 8 
Liquor and brewery ........ 25 
CE RENCE Kail Ode oss 6 22 
nce csedingesepasses 18 
Savings and loan ........... 13 
Realty brokerage ........... 2 
FRVOUORE noo occ vcwccces 1 
Money (foreign) changing . 1 
Auto financing ............. 1 
“e adjusting ............. ia 
ection agency ......<.+-. 
Securities ~ a eetint aaenh ones 2 
Drugs and pharmacy ........ 16 
Physicians and nurses ....... 10 
Maternity hospitals ......... 4 
Hygienists ................. 1 
EL ached ac.a> aniube’ a0 €e : 
MEE Oe ree 2 
Tobarce” Dee coves PEC en ete 15 
Warehousing .............- 12 


Entertainment, amusement .. 10 
Boxing, prize fighting : 


Horse riding . 

SD Deer te mie 
Motion MBI seraicais 1 
Billiard halls ....... 1 
Roadhouses ......... 
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Pa ro aaa. 2 
Architect, building contractor . 12 
Advertising, merchandising .. 7 
Vteiiaias-.6.0 es. SUES 8 
Pistia 2... ib... 28OUNT 26 7 
Hunting and trapping ....... 10 
_ Bee pete isss: 4 
EP. a ciccausscess 1 
Homing pigeon ............ 1 
SI ides 4 oS gies gas 2 
MEE bc ccuae cook eeoeees 4 
gg Le EA 3 
Public accountaints ......... 2 
FOES > sad i v's’ vce Noses 2 
ee. SEE ECEL OT ELE eee 2 
See: ais RS. I 1 
Private detectives .......... 1 
0 ISIE oe 1 
Beekeeping ..... 200s s-seees 1 
Child Placement ........... 2 
Mill-dam .. stveus Wc OL we 1 
Textbook dealing .......... 1 
pi SAA ees : 
Watches .. 5... dawswariaaals 2 
Cotton-duck canvas ......... 1 
BE. nit tik onenn nee ake 1 
Mobile homes .............- 1 
Secondhand dealing ........ 3 
Undertaking, vault building .. 2 
EE ere 2 
Cosmetology ............... 2 
Convict made goods ......... 1 
Upholstering ...........4... 1 
Industrial camps ........... 1 
Well drilling (pump installing) 1 
Machine gun ............+. 1 
MEAGERED  oodins :n0.n0.0.0 enone 1 
Electric wiring ............. 1 
Gasoline (kerosene) ........ 1 
POE CE 1 
Public service ............+.. 1 
Stock companies ........... 1 
Lumber (logging) ......... 4 
pe PU 1 
Gold and silver ............. 1 
Platinum stamping ......... 1 
ee 1 
Linseed oil ...........60055 1 


No particular one .......... 53 
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b. Particular market function involved 
PrOGMetioG. caiccskseccssee 133 
Marketing and distribution .. 213 
Financing, capital accumulation 47 
Employer-employee relations . 30 


Uncertain, unclassified ...... 34 
c. Position of the protected class 
NOU 6 cia winh ov 0ie6i b¥s< 34 
EES PEPE RC Te 42 
Ea seekers .........+00: = 
mployees .........es0eee. 
Consumers in general ....... 54 
Consumers of necessity ..... 173 
Géneral public ............. 58 
Biologically dependent group: 
DED. 0 cbgteus cheeses 
Uncertain, unclassified ...... 35 


2. Committed against persons in the market 44 
a. Victim’s industry or line of business 


TD 60a vikes + Ons-+-- sees 1 
Cranberry owners .......... 1 
PUREE ice 5 cde reveceses 
Realty possessors (landowning) 7 
ee ee fs 5 
EAE ooo cine cevoceqgereyes 3 
Merchandising ............. 3 
Transportation ............+. 2 
pees eo oe 1 
Fox-mink farms ............ 1 
Telephone «6... cvecccvccces 2 
EME. 0 is ndscascyvteeress 1 
Dramatic play, etc. owner 1 
a ete 1 
Utilities |. « lee eSB eG 1 
Livery stable keepers ....... 1 
Building or ship owners ..... 3 
Coin machine .............. 2 
Innkeeping ......csccccesvee 1 
ONO So 5 cdi cvedeweses 1 
Credit concern ..........-.. 1 
Warehousing ..........+++- 1 
Telegraph ... ..-+-+++eeeeee 1 
Drug dispensing ........... 2 
b. Particular market function involved 
Preductied ve. csccccicivess 18 


Marketing and distribution... 11 
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Financing, capital accumulation 14 
Employer-employee relations . 1 


c. Position of protected class 


CE. 2, kad aah amesiiiiens 18 
EE 56 0.00 04905040544 11 
Capital seekers ............. 14 
eee 1 
BD, DUTT TI wn ne 5 ov agc  GcdeeONNSS BERETS L 06 612 


1. Involving associations or institutions .... 282 
a. Association involved in defendant’s conduct 


Government™ .............. 256 
ET sot hdeossine tn6oehnes 21 
CE ote nck can eeke te 2 
Associations not for profit... 1 
Fraternal orders ............ 1 
Sein ahe. wind i os. 0 bes odlew on 1 


b. Phase of institutional functioning threatened 
Subversion of institution’s basic 


Ceo e eae Pore 19 
Fulfillment of its normal pur- 
UE son Qcibacn cpio vine 690i 263 


c. Position of protected class 
Working association itself ... 95 
Those served by the group .. 156 
Others involved in group’s op- 


Fg Paganini yp pitied: 31 
2. Involving individuals ................ 241 

Children and minors ........ 21 
Na a wee an a ile 6d 19 
Transportation riders ....... 5 
Institution inmates .......... 2 
State park patrons ......... 1 
Indian mounds ............. 1 





**Much overlap exists internally here. This difficulty reflects the blem of 
making a proper we age distinction between crimes involving the and 
crimes involving broader society interests, such as conservation. “Transportation” 

pe omer abr 0 interests, for example, can be both protective of the individual himself 
and protective of the public interest as a whole. Of course, “crimes” by definition 
involve more than just individual interests; they denote conduct involving also 
offenses against society. The sub-ca ries of “conservation” and “transportation 
and communication” could be a nanaed nanan ae Ge 
She eaten ot base 9 Se, LONE ATE Ses though they are non- 


“ This figure of 256 represents a vast variety of criminal offenses. Suck offenses 
CONS Oe B88 A ENG SS alle 
seemed subordinate most of the time 
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Cometesias 14. . ccndennrrn: l 
WII 6. Bis d wis prarhinnine 4s 1 
Letter writers ............. 1 
Animal owners ............ 6 
Mortgagees .........000000. 1 
Fairgrounds ...........+... 1 
Opium addicts ............. 1 
No particular one .......... 180 
3. Involving conservation ............... 44 
Wildlife (fish and game)!” .. 16 
ei, eae ie ba 12 
Soil and land use ........... 2 
RR a RACES te a 8 
Wild flowers .............. 1 
CO ao. cc caedcccce 5 


4. Involving transportation and communication 45 
Streets, highways, vehicles! . 23 (plus 150-175) 


Aircraft (airplanes) ........ 10 
TT 265d o00c00 tnsiees l 
SE sada xaae tts <cs<s =< 5 
SE Riddcdeacec dese vesscé 1 
Communication ............ 3 
ROE FP. FES U ENE 6 cece Seed 2 
Totai Crimes Isolated in the 1953 Wisconsin Statutes™ ....... 1113 


Some Inferences From the Foregoing Data 


The two tables set forth in this comment permit each reader to 
draw his own conclusions. The data, however, suggest certain basic 
inferences. Thus, they reflect the fact that the market has been the 
social institution about which has centered the bulk of the legislature’s 
efforts to control criminal conduct. The data list 501 market crimes 
out of 1113. Especially when one remembers that many of the 256 
crimes involving the non-market association of government inevitably 
were also concerned with the market, he must conclude that prob- 
ably more than half of all the criminal offenses have some link with 
the market. Crimes relating to the “market” mean those crimes in 
which the criminal’s or the victim’s activity in making a living by 
the sale of goods or services is directly involved in the criminal con- 
duct. 

The lead-off entries in the classification by institutional relation- 





i, See footnote 6 
Sec feotnate 4.onpee. 
wee footnote 9 supra. 
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ships reflect the overwhelming importance of agricultural industry 
in Wisconsin. One hundred of the 501 market crimes, or roughly 
20%, are concerned with offenses committed in the course of dealings 
in the agricultural market. These data also indicate that Wisconsin 
is not averse to using criminal sanctions in the maintenance of its 
high agricultural standards. | 

These criminal law data reflect the existence of certain particular 
foci of tension in the life of this society. These points of focus in- 
clude transportation (vehicles, traffic, highways), food and dairy, 
conservation, human life itself, and external interference with gov- 
ernment coupled with internal misconduct of government employees. 
Such points in turn suggest the modern machine age, the concentra- 
tion of population, the impersonal market and the complexities of 
governmental administration. 

The data indicate that distribution more often than production 
serves as the focal point at which the sanctions of the criminal law 
are applied to control and eliminate market offenses. And laws pro- 
hibiting market crimes are designed to protect the consumer interest 
more than any. other class interest. Almost 50% of the market crimes 
are listed as protecting consumers. The legislature of today at least 
has become very much aware of the consumer (voter) interest. 

The criminal law reflects the protection given to women and chil- 
dren. And when non-market individual interests are considered alone, 
the women and children together make up about 17% of the state 
concern, 

The table of legally defined interests indicates the relatively greater 
amount of attention given to protection of life and bodily security 
than to reputation and privacy. Ninety-two of the 117 personality 
crimes protect life or bodily security. These data suggest greater 
concern for tangible than for intangible interests. This observation 
is reinforced by the fact that other categories in the same table, such 
as property interests and public health and safety interests, also in- 
volve primarily tangible material protection to human beings. The 
greater importance of tangible interests in our society implies the 
quality and level of our civilization. 

The number of physical damage or malicious mischief crimes in 
the table of legally defined interests seems large. Of the 42 listed, 34 
were found in chapter 343 (offenses against property) and 4 were 
found in chapter 348 (offenses against public policy). Hence, since 
physical damage crimes are for the very great part to be found in 
chapters of the statutes where definitions of criminal conduct are 
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normally to be found, they must be considered as traditional crimes. 
And chapter 343 defines 101 other crimes against property, so the 
figure of 34 seems not so large in comparison to the rest of the offenses 
in that chapter. The general misappropriation figure of 86 still 
dominates the property protection area. 

In the table of legally defined interests the vast difference between 
the number of statutes protecting and the number restricting the 
entrepreneur reflects a greater legislative concern for the persons 
likely to be hurt by the system than for the vigorous entrepreneur- 
champions of the free enterprise system. Absent positive legislative 
action, these data suggest that the balance of power is in favor of 
the latter—the aggressive operators of the market processes. 


RicHarp R. Rosinson 
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Notes 


TAXATION—THE CHARITABI.E DEDUCTION: HOW 
MUCH LEGISLATIVE ACTIVITY IS LEGAL?—In 1934 an 
implicit qualification to the “charitable foundation” tax exemption was 
made explicit when the phrase “no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence 
legislation” was added to the Internal Revenue Code.' This confirmed 
the interpretation already placed on the act by the General Counsel 
to the Internal Revenue Bureau? and the Tax Court.® In the Internal 
Revenue Code of 1954, a further qualification is added to this sec- 
tion, with the phrase “and which does not participate in, or intervene 
in (including the publishing or distributing of statements), any po- 
litical campaign on behalf of any candidate for public office.”* Affected 
by this qualification in the 1954 Code are income tax deductions for 
individuals,® estate tax deductions for charitable bequests, legacies, 
devises or transfers,® income tax deductions for the exempt founda- 
tion itself,’ federal admissions tax deductions for events spanenree 
by the charity,? deductions in computing net gifts for tax purposes,® 
and exemption from membership in the Social Security system.!° 





* Int. Rev. Cope of 1939, § 101(6). 

*In G.C.M. 3830, VII-1 Cum. Butt. 114 (1928), C. M. Charest, General Coun- 
sel, gave the opinion thas legislative activity that was “necessarily incidental to the 
activities of the association” did not disqualify an association furnishing legal aid 
to Indians from receiving tax exempt gifts under Revenue Act of 1924, § 214(a) 
(10). Recognizing that an organization whose only function was lobbying was not 
tax exempt under the act, which exempted gifts to charitable, religious, scientific, 
literary, and educational organizations and community chests, this opinion fostered 
the view that only when a substantial part of the activities were legislative would 
the exemption be lost. See also U.S. Treas. Reo. 80, § 45(4) (1934), promulgated 
under Revenue Act of 1926. 

* Slee v. Commissioner, 15 B.T.A. 710, 42 F.2d 184, 72 A.L.R. 400 (2d Cir. 1929); 
Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935); Leubuscher v. Commis- 
sioner, 54 F.2d 998 (2d Cir. 1932), modifying 21 B.T.A. 1022; Weyl v. Commissioner, 
48. F.2d 811 (2d Cir. 1931), reversing 18 B.T.A. 1092. 

*Inr. Rev. Cope of 1954, § 501(c) (3). This section, except for the addition of 
organizations “testing for public safety” to the exempt list, is the same as Int. REv. 
Copr of 1939, § 101(6). 
"Int. Rev. Cope of 1939, $$ 23(0) (2), 162(g), now Int. Rev. Cone of 1954, 
$5. Pong Md (2) (D), 681(a). 
Cone of 1939, §§ 812(d), 861(a), now Int. Rev. Cope of 1954, 
55 205stay (2), 2106(a) (2) (A ). 
"Int. Rev. Cope of 1939, § 101(6), now Int. Rev. Cone of 1954, § 501(c) (3). 
* It. Rev. Cone of 1939, § 1701(a) (1), now Int. Rev. Cope of 1954, § 4233(a) 
(1) (A). 
2 Rev. Cope of 1939, §§ 1004(a) (2) (B), 1004(b) (2), now Int. Rev. Copz 


of 1954; $ 2522(a) (2). 
; * Int. Rev. Copg of 1939, § 1426(1) (1), now Int. Rev. Cope of 1954, § 3121(k) 
(1). 
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Though there has been much discussion of exempt gifts to charity 
generally,!! there has been little consideration of this particular clause. 
Since many cases still arise under the old act, the purpose of this article 
will be two-fold: to consider current interpretation of the act before 
the 1954 amendment, and to suggest the possible effects of the amend- 
ment to it. 

An implied limit on propaganda and legislative activity exclusive 
of taxing considerations existed even before the addition of the 1934 
clause.” As early as 1922 a clear dichotomy of views existed in the 


treatment of charitable trusts that engaged in legislative activity. In 
Massachusetts 1% and England’* courts have refused to enforce as 
charitable any trust having for its objective a change in the law.*® 
In other jurisdictions the courts have held “that a trust for a public 
charity is not invalid merely because it contemplates the procuring of 
such changes in existing laws as the donor deems beneficial to the 
people in general, or to a class for whose benefit the trust is created.”*¢ 
In the leading case of Slee v. Commissioner," Judge Learned Hand 
stated the controlling principle that as long as “the agitation is ancillary 
to the end in chief, which remains the exclusive purpose of the associ- 
ation” tax exemption under the Internal Revenue Code would be 
allowed. Denying a gift to the American Birth Control league, Judge 
Hand stated : 
So far as the society at bar sought to relieve itself of the restraints 
of law in order the better to conduct its charity, we might indeed 
hold that it fell within the class . . . . So far, however, as its 
political activities are general, it seems to us, regardless of how 
much we might be in sympathy with them, that its purpose can- 
- be said to be “exclusively” charitable, educational, or scien- 
tific. 


™ See Eaton, Charitable Foundations, Tax Avoidance and Business Expediency, 
35 Va. L. Rev. 809 (1949); Bogert, Recent Developments Regarding the Law of 
Charitable Donations and Charitable Trusts, 5 Hastincs L.J. 95 (1954) ; Note, The 
Use of Charitable Foundations for Avoidance of Taxes, 34 Va. L. Rev. 182 (1948); 
Note, The Modern Philanthropic Foundations: A Critique and a Proposal, 59 Yate 
L.J. 477 (1950); Note, The Enigma of Philanthropy and Taxation, 25 Miss. L.J. 
160 (1954). 

“See note 3 supra. 

™ Jackson v. Phillips, 14 Allen (96 Mass.) 539 (i80") ; Bowditch v. Attorney Gen- 
eral, 241 Mass. 168, 134 N.E. 796, 28 A.L.R. 713 (192 2). 

a re Foveaux, 2 Ch. 501 (1895); Armstrong v. Reeves, 25 Eq. 325 (Ir. L. R. 
1890); Farewell v. Farewell, 22 Ont. Rep. 573 (1892); Im re Jones, 45 T.L.R. 259 
(Eng. 1929). 

* Scott, ‘radts, § 377 (1939); ResTaTemENT, Trusts § 374 (1935); 12 A.L.R. 
2d 876; 36 Micu. L. Rev. 140 (1937-38) ; 71 U. or Pa. L. Rev. 89 (1922). 

* Taylor v. Hoag, 273 Pa. 194, 197, 116 Atl. 826, 827, 21 A.L.R. 946, 950 (1922). 
See also, Garrison v. Little, 75 Ill, App. 402 (1898); George v. Braddock, 45 N.J. 
Eq. 757, 18 Atl. 881 (1889); Buell v. Gardner, 83 Misc. 513, 144 N.Y. Supp. 945 
(1914); Girard Trust Co. v. ‘Commissioner, 122 F.2d 108, 138 "ALR. 448 (1941). 

15 B.T-.A. 710, 42 F.2d 184, 185, 72 A.L.R. 400, 402 (2d Cir. 1929). 
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Whether legislative activity was ancillary or general, liberally con- 
strued in favor of the charity,!® thus became the controlling consider- 
ation. The publication of a “definite social doctrine’! or “the dis- 
semination of beliefs, doctrines, or information, not illegal or irra- 
tional,”?° if not connected with legislative activity, has been held to 
be legitimate charitable activity within the Code, but donations to a 
“single tax” club for “dissemination of controversial propaganda, 
which means a plan for publication of a doctrine or system of prin- 
ciples,”22 a National Women’s Party,?? and a Marxist unincorporated 
political party?® have been denied tax exemptions. A different result 
ensued, however, where the donation was specifically given for a 
purely charitable aspect of an otherwise non-exempt organization.** 

With the passage of the 1934 amendment,” two views emerged as 
to its interpretation. The majority interpretation considered the 
amendment a further abridgment on the right of charitable organiza- 
tions to engage in legislative activity. Others argued that the amend- 
ment was rather a manifestation of the legislative approval of the 
view then being promulgated by the Board of Tax Appeals. 

In the case of Girard Trust Co. v. Commissioner,* the court ex- 
pressly stipulated that it was not considering the amendment in mak- 
ing its decision (the cause of action having arisen prior to 1934). 
Holding a gift to the Methodist Episcopal Church’s Board of Temper- 
ance exempt despite the political activity of the board, the court said: 


A limitation, if any, upon the deduction granted in general terms 
of bequests to religious bodies is for Congress to make and Con- 
gress has since made it in the 1934 statute. Such limitation not 
having been imposed by legislation, it is not for a court or admin- 
istrative officer to impose it.?* 





“Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935); Helvering v. Bliss, 
293 U.S. 144 (1934); U.S. v. Provident Trust Co., 291 US. 272 (1934) ; Old Colony 
Co. v. Commissioner, 301 U.S. 379 (1936) ; Note, 25 Miss. L.J. 160 (1954); Faulkner 
v. Commissioner, 112 F.2d 987 (1st Cir. 1935). 

‘ * Weyl v. Commissioner, 48 F.2d 811 (2d Cir. 1931), reversing 18 B.T.A. 1092 
1930). 

* Re Grossman’s Estate, 190 Misc. 521, 75 N.Y.S.2d 335, 337 (1947), which -as 
dictum points out the difference between a purpose of promulgating a given body 
of ideas or doctrine and of forwarding the success of a political party. 

OP ual v. Commissioner, 54 F.2d 998, 1000 (2d Cir. 1932), modifying 21 
1022 

™ Vanderbilt v. Commissioner, 34 B.T.A. 1033, aff'd, 93 F.2d 360 (1st Cir. 1937). 

* See note 22 supra. 

™ Faulkner v. Commissioner, 112 F.2d 987 (1st Cir. 1940). See also Rev. Rul. 
54-243, 1954-1 Cum. BuLL. 92. 

* See note 1 supra. 

122 F.2d 108, 138 A.L.R. 448 (3d. Cir. 1941), reversing Estate of Ida Simpson, 
41 B.T.A. 157 (1940). 

Id. at 110. 
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Further substantiating the view that the amendment was aimed at 
further limiting charitable deductions, the court, in interpreting a 
clause in the District of Columbia Unemployment Compensation Act, 
said of the 1934 amendment : 
These supplementary words, if they show anything, show that 
Congress regarded the new phrase as necessary to avoid ex- 
emptions which might lawfully be claimed under the language of 
the original clause, and when it is remembered that in the pres- 
ent Act, passed just a year later, the same Congress used the 
original phrase without the addition, the natural and common 
sense view of the situation impels the conclusion that it did so 
deliberately and with the intention of distinguishing the rights 
under the two statutes.** 
Moreover, the view that the amendment amounted to a further lim- 
itation on political activity of charitable trusts is supported by con- 
gressional discussion prior to its passage.” In Old Colony Trust 
Co. v. Welch,® however, the court held a gift to the anti-vivisection 
league valid but one to the Free-thinkers of America invalid, applying 
the “no substantial part” test to a situation decided under the law 
before the amendment took effect. Also, the Board of Tax Appeals 
has argued that the amendment, rather than further limiting the de- 
duction, amounted to legislative approval of the line of decisions de- 
termined prior to the enactment of the amendment.** 
Despite the argument of the Board, a clearly more stringent appli- 





* International Reform Fed. v. Dist. Unemployment Comp. Bd., 131 F.2d 337, 
341 (D.C. Cir 1942). 

"78 Conc. Rec. 5959 (1934). Mr. Harrison, discussing the proposed amendment 
on the Senate floor, stated: 

I may say to the Senate that the attention of the Senate committee was called 
to the fact that there are certain organizations which are receiving contributions 
in order to influence legislation and carry on propaganda. The committte 
thought there ought to be an amendment which would stop that, so that is why 
we have put this amendment in the bill. 

The amendment was passed despite the caution of Senator La Follette, who stated: 

In my opinion, we shall never get away from abuses or mistakes of adminis- 
tration so far as contributions to organizations of this character are concerned 
until all contributors are deprived of exemption from the payment of income 
tax on contributions made to these organizations. 

I recognize . . . that there are certain types of organizations to which Con- 
gress and the ‘executive branch of the Government might desire to encourage 
contributions. It is difficult from the administrative point of view for those in 
the Internal Revenue Bureau to determine when an organization . . . is carry- 
ing on a pro type of activity . .. It is my judgment that we never 
shall get away from mistakes of administration and from decisions which may 
seem like favoritism until all saudi to organizations of this kind are 
made subject to the income tax. 

25 F. Supp. 45 (D. Mass. 1938). 
“The court refused to accept this argument of the Board of Tax Appeals in 
Lord’s Day Alliance of Penn. v. U.S., 65 F. Supp. 62 (E.D. Pa. 1946). 
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cation of the propaganda test has been applied. Even in the absence 
of actual evidence of legislative activity by the trustees, a trust given 
the power “to draft bills and acts, laws and other legislation and use 
all lawful means to have the same enacted into the law of the various 
states” was declared taxable. Reaffirming this principle, in 1944 the 
court denied a similar gift “not on the basis that the organization 
made expenditures of a political nature, but that they were free to do 
so under their articles of association.”** In so doing, the court re- 
fused to construe earlier cases as limiting only “that kind of political 
effort which is directly aimed at procuring the enactment or repeal of 
specific laws.”*4 Despite this stricter application, devises to. Women’s 
Clubs have been held valid on the distinction that they have no legis- 
lative program,®* and that their legislative activity is “sporadic, not 
continuing, and depending upon the interest of the League in a 
specific issue.”** A different result ensued, however, where a citizen’s 
league classified candidates for office as “preferred,” “qualified,” or 
“not recommended.”’8* 

The security found in the common practice of foundations de- 
claring their purposes in terms identical or approximating the phrasing 
of the law*®* is now questionable as a result of Estate of A. M. Blaine,®* 
a 1954 case which applied an even more stringent interpretation to 
the act. Pointing to the fact that the act speaks of being “organized 
and operated’”* (italics my own) for the stated purposes, the court 
denied an exemption to a gift to the Foundation for World Govern- 
ment, despite the fact that the trust agreement which stated the terms 
of the gift was couched in the same words as the statute. Here the 
court looked beyond the charter to the activities of the organization, 
even though such activities were expressly prohibited by the trust 


agreement. 





™ Estate of Marshall v. Commissioner, 2 T.C. 1048, 1049 (1943), aff’d,.147 F.2d 75 
(2d Cir. 1945), cert. denied 325 U.S. 872 (1945). 

™ Estate of Sharpe v. Commissioner, 3 T.C. 612 (1944), aff'd, 148 F.2d 179 (3d 
Cir. 1945). 

* Id. at 623. 

* Huntington National Bank v. Commissioner, 13 T.C. 760 (1949). 

Liberty Nat. Bank & Trust Co. v. US., 122 F. LB 759 (W.D. Ky. 1954), con- 


solidated for trial with Lang v. U.S. See also Lu ther Ely Smith v. Commissioner, 
(1934), 696 (1944). See contra, Henrietta T. Noyes v. Pomaiiedatee 31 B.T.A. 121 
1934 


ohn H. Watson, Jr., 27 B.T.A. 463 (1932). 
™ Taytor, Pusiic ‘ACCOUNTABILITY or FounDATIONS AND CHARITABLE Trusts 84, 
Russell Sage Foundation, New York (1953). 
m 22 T.C. 1195 (1954). 
“See note 5 supra. 
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Despite these apparently more rigid tests, the Tax Court still has 
refused to ban all legislative activity, saying in 1954: 


Merely because some ultimate effect from charitable work was 

sonlined i in legislation . . . does not characterize such charitable 

work as carrying on propaganda, or otherwise attempting to in- 
fluence legislation.“ 

The effect of the further amendment to this section made in the 
1954 Internal Revenue Code is still nebulous.** Looking to the legis- 
lative history of the amendment, it will be noted that the amendment 
was not contemplated in the original House Bill. ** In the report of 
the Senate Finance Committee on the bill,“ an amendment to the 
section adding organizations organized and operated exclusively for 
purposes of testing for public safety is clarified, saying that the re- 
striction of this paragraph will apply to it, “namely, that no part of 
the benefit may inure to a private individual or shareholder and propa- 
ganda or influencing of legislation may not be a major activity.” No 
mention of the political campaign limitation is made, however. The 
Conference Report on the bill*® sheds little light on the change: 


Amendment No. 102a(2): The House bill provided that certain 
organizations . . . described in section 501(c)(3) will lose their 
tax-exempt status if any substantial part of the activities is carry- 
ing on propaganda, or otherwise attempting to influence legisla- 
tion. e Senate amendment provides that such organizations 
will lose their tax-exempt status if they participate or intervene 
(including the publishing or distribution of statements) in a 

litical campaign on behalf of any candidate for public office. Fhe 
House recedes. 

Two interpretations of the 1954 amendment are possible. First, it 





“M. H. Doe 22 T.C. 1091 (1954). The Supreme Court indirectly stated its 
disapproval of this USS. v. Harriss, 347 U.S. 612 (1954). In interpreting 
orreepe pemeees 0. Se Coust cold 

an organization, for example, were exempt because lobbying was only 
Re one oe he tay me oly mgcnmamny dagen nts Patyap cond 


exhortation against abuse of the legislative process We must avoid a 
construction that would seriously impair the efectivencss of the Actin coping 
with the problem it was designed to allevia 

“See note 4, supra. 

“Int. Rev. Copg of 1954, H.R. No. 1337, March 9, 1954 (To accompany H.R. 
8300). Here, discussing § 501, m from tax on corpora’ trusts, 
etc., the statement is made: 

This section is derived from sections 101 and 421 of the 1939 Code. No change 

in substance has been made except employees’ pension trusts, etc., are 

brought in the scope of this section 

“S. Rep, No. 1622, 83d Cong., 2d Sess. (1954 

“HR. Rep. No. 2543, 83d Cong., 2d Sess. (1954). oe aon, ETA. 1954 Rev. 
Act Coordinator, S-400, p. 7207, which mentions the change but fails to discuss, why 


i 
f 
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may merely be a statement of legislative approval of the Tax Court’s 
differentiating between general and specific political activity.” If 
this is true, the interpretation of the act should not materially change. 
Secondly, it could mean that congress is attempting to further limit 
the range of activity in which a tax-exempt foundation may engage, 
refuting the Davis case (see note 41 supra) and substantially adopt- 
ing the heretofore minority view of the Massachusetts and English 
courts. If this latter interpretation is placed on the amendment, an 
interesting problem ensues. The clauses affecting charitable deduc- 
tions fall into two classes. The basic statute is that which grants the 
exemption to the institution itself on income it receives.** Several of 
the sections relating to such gifts, rather than restating the exemption 
classification, allow deductions for any funds donated to the. benefit 
of organizations exempt from taxation under this basic statute.* 
Other sections restate the entire exemption classification.*® Since the 
only section to which the amendment was added was the basic section, 
any change in interpretation will affect income to the foundation, in- 
come tax deductability of gifts to the foundation, applicability of Social 
Security system exemption, and admissions tax exemption. Such a 
change will not necessarily affect the determining of net gifts for tax 
purposes or the granting of exemption from the estate tax. Whether 
the failure to change these sections to conform with the others is 
meaningful is purely a matter of conjecture, it seeming highly prob- 
able that the failure to amend them in a like manner was more a mat- 
ter of oversight than of direct intent. Regardless of the interpreta- 
tion of this new amendment, it seems evident that the current stringent 
application of the law will continue, and any organization that either 
fails to couch its charter in terms substantially similar to those of the 
act or fails to remain clear of any legislative activity whatsoever is 
in danger of being declared outside the benefits of the act. 


Bruce Aran Mann 





TAXATION — INCONSISTENT ASSESSMENT OF MER- 
CHANT INVENTORIES IN WISCONSIN. The Madison Board 
of Review has recently been concerned with the problem of whether 
merchant inventories should be assessed at a value based on cost or 
based on the price at which the goods will be sold. 





“See notes 22 and 39 supra. 
“See notes 1 and 4 supra. 
“See notes 5, 8, and 10 supra. 
“See notes 6 and 8 supra. 
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The state constitution requires uniformity of taxation, and this was 
further emphasized by statute in 1953 when assessors were told to 
“, . + exercise particular care so that personal property asa class . . . 
bears the same relation to statutory value as real property as a class 
... 3 Personal property as a class is assessed at its “true cash 
value’’® while real property is assessed at “full value,”* but it is gen- 
erally thought that the terms mean the same thing or “full market 
value . . . .”5 The problem, therefore, centers on the meaning of the 
word “market,” i.e., which market is meant. 

The figures of the Supervisor of Assessments in the 1954 equaliza- 
tion report* showed that in Madison real property as a class was 
assessed at 58.8% of value, whereas merchant stocks were assessed at 
67% of value. This difference itself was not a gross discrepancy and 
therefore such valuation was not likely to be overthrown. These fig- 
ures were disputed before the Board of Review’ and it was demon- 
strated at the hearings that merchant inventories were actually 
assessed by the local assessor at 85% of cost and that the 67% figure 
shown by the Supervisor of Assessments’ report was based on an in- 
adequate and unrepresentative sample. 

The merchants contended that the city assessor in his interpretation 
of “true cash value” was carrying merchant inventories at selling price. 
This is illustrated by taking an inventory of $100 and adding to it $30 
which is what the assessor had found to be the average markup on 
inventories throughout the city. This figure was then the “true cash 
value” according to the assessor and he then assessed at 65% of this 
full value. However, if “true cash value” were based on cost, as the 
merchants contend it should be, then the assessments were close to 
85% of full value, a gross discrepancy when compared with the 58.8% 
assessment ration for real estate. 

The Madison Board of Review “solved” this question by reducing 
the assessed valuation on the complainant’s inventories to a point ap- 
proximately half way between cost and sale price, which in effect 





* Wis. Const. art. VIII, § 1 
’ * Wis. Star. § 70.345 (1953). Wis. Laws 1951, c. 198, created the section with the 
term “current values” but this was amended by Wis. Laws 1953, c. 480, to read 
“statutory value.” 

» * Wis; Stat. § 70.34 (1953). 

“Wis. Stat. § 70.32 (1953). 

*Wisconsin Tax Commission, ASSESSMENT AND COLLECTION OF GENERAL Pror- 
erty Taxes 73 (1920), 64-65 (1930). Wisconsin DepaRTMENT oF Taxation, As- 
sessors’ Manvat 65 (1952), also 51 AM. Jur., Taxation § 696 (1944). 

On file with the Wisconsin Department of Taxation. 

July 12, 1954. In hearings September 20 to December 3, 1954. Wis- 
consin State Journal, November 9, - p. 3, November 16, 1954, p. 8. Milwaukee 
Journal, November 14, 1954, p. 1, col. 3 
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meant that neither the merchants nor the city assessor was correct. 
The assessor for the city of Milwaukee testified that he too assessed 
inventories using sale price as a base. The assessor thought Madison, 
Milwaukee, and possibly Beaver Dam were the only cities in the state 
so assessing inventories. 

Since according to these responsible officers “true cash value” is 
being interpreted in at least two different ways within the state, it is 
obvious some steps must be taken to obtain uniformity. 


History of Personal Property Assessment 


A look at the history of the law of personal property assessment in 
Wisconsin reveals more confusion. The term “true cash value” first 
appeared in 1836 when an oath was required of the taxpayer to state 
the “true cash value” of both his real and personal property.® In 1858, 
“fair cash value” was the base,’ but the legislature in 1859 substituted 
“usual selling price.” If this term had continued there certainly 
would have been strong grounds for basing inventory valuation at the 
retail selling price, but in 1868 the assessor was told to find “total 
valuation,”’?? and in 1869 “true cash value.”4* In 1873 “total valua- 
tion” was again used,'* but the Revised Statutes of 1878 contained 
phraseology similar to our present law.’® The revisor arrived at this 
terminology through a consideration of the laws of 1868, 1869 and 
1873.16 

“Value” has many meanings and the courts are sometimes prone 
to define one uncertain term with another.’7 A phrase that has some 





* Actually value was determined by using the merchant’s cost figures given the 
assessor under Wis. eee. § 70.35 (1953) and to this figure adding what was deter- 
mined to be the average write-up. This average write-up was applied straight across 
the board. Write-up is part of the requested information on the present “Merchants’ 
Form” or “Merchants’, Professions’ Statement of Property”; however, this informa- 
tion was to be used to reduce gross sales figures to a cost basis in determining inven- 
tory changes from January to May. For a discussion of the Milwaukee situation and 
of the related Madison Board of Review cases see Milwaukee Journal, March 13, 
1954, p.1. 

* Report OF THE Wisconsin STATE Tax Comission 20 (2d ed. 1898). 

* Wis. Rev. Stat. c. 18, § 17.5 (1858). 

™ Wis. Laws 1859, c. 167 § 12. 

* Wis. Laws 1868, c. 130, § 18. 

* Wis. Laws 1869, c. 106, § 1. 

* Wis, Laws 1873, c. 78, § 2. 

* Wis. Rev. STArT. c. 48, § 1055 (1878). 

* Wis, Rev. STAT. c. 48, § 1055 (Supp. 1878). 

** Worps AND Purases, True Cash vane Fair Cash Value, True Value, Morket 
Value, Cask Value (1940). See also Bonsricut, I VALUATION or Property 46 
(1937). Bonbright mentions that definitions of value as true cash value, fair “4 
value, true value, fair market value, full value, fair value, actual value are not 

distinguishable in court decisions. 
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meaning when applied to real property may be meaningless without 
further definition when applied to personal property. An example of 
this is found in the terms “true cash value,” “fair cash value,” “true 
value,” and “fair market value,” which, at one time or another, have 
all been used to describe the market price which the property would 
bring in a free, but not compulsory, sale between willing buyers and 
sellers.1* In real estate transactions we have one market ; in merchant 
inventories we have two—retail and wholesale—and for some reason, 
in explaining inventory valuation, the courts have ignored this prob- 
lem. 


Valuation Concepts 


Generally there are two concepts of inventory valuation. One is 
based primarily either on cost to merchant or the present market price 
to the merchant or even replacement costs. The other is based on the 
retail sale price. Up to this time the Wisconsin court has not ruled on 
this specific problem, and there are remarkably few decisions from 
other states, considering that the statutory standards of property val- 
uation are expressed in vague if not ambiguous terms. 

Whatever result is reached must start with a determination of 
what market is being considered. A treatise of the National Associa- 
tion of Assessing Officers’® recommended valuation standards which 
are based on what “most states” apply—‘market value.””° They ex- 
press the opinion that the assessment valuation of merchant stocks 
should be based on cost or market whichever is lower,”! and that “the 
market to which reference is made is that in which the owner pur- 
chases and not the market in which he sells.”2? 


Administrative Precedent in Wisconsin 


While there is no case law, there is administrative precedent for 
cost valuation in Wisconsin. In 1914 a book issued by the Tax Com- 
mission*® suggested use of January inventory, and after adding pur- 
chases and deducting sales from which gross profit is removed for the 





See note 17 supra. See also Wisconsin Tax ComMISSION, op. cit. supra note 5. 
The willing seller and buyer method of valuation is used by the Wisconsin court in 
State ex rel. Hennessey v. Milwaukee, 241 Wis. 548, 6 N.W.2d 718 (1942). See also 
People ex rel. Sebring v. Dowd, 206 App. Div. 727, 728, 200 N.Y. Supp. 500, 501 (4th 


’t., 1923). 
°TNisoma Association or Assessing OrFicers, ASSESSMENT PRINCIPLES (1939). 
at 83. 

* Id. at 85. 

* Ibid. 

* Cowes AND LzeenHOuTS, How To Assess Property mv Cities aNp RURAL 
Towns (1914). 
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January to May period, arriving at May Ist inventory.4 The 1930 
“Assessors’ Manual” suggests that valuation be determined by find- 
ing what like goods would cost placed in the storeroom or on the 
shelves. This would not be cost but replacement cost plus transpor- 
tation and labor used in putting goods in order. The 1935 Manual 
after explaining that the retail price of each piece was not true cash 
value continued : 


The price at which such property would ordinarily sell for on 
the market as a whole, free from the depressing effects of failure, 
or death and free also from the inflating effects of the location of 
the stock, if available, would be the value for assessment pur- 
poses Since a price as indicated above is most often im- 
possible 'to obtain, the usual method of arriving at the value of 
such stock is by determining as nearly as possible what it would 
cost to get a similar stock of goods laid down in the locality . . 


The meaning of “on the market as a whole” is not at all > ah and 
could reasonably mean retail price of all the goods sold at one time or 
possibly a price based on replacement cost. The method of obtaining 
inventory value suggested by the above quotation would seem to 
imply the latter. The latest manual for Wisconsin assessors still 
recommends use of January inventory based on cost or market (whole- 
sale) whichever is lower, and then determining May Ist inventory by 
use of sales and purchases.** 

The Attorney General has ruled that state or federal excise taxes 
paid on goods that make up the inventory on May Ist should be 
added as part of “true cash value” and also that taxes to be paid only 
by the ultimate consumer do not add to value.** Relating this to our 
problem, the implication is that expected value does not enter into 
“true cash value” and we end up with a valuation related to the cost 


to merchant. 
Case Law Precedent 


Florida, using “full cash value” in assessing personal property,” 


* Id. at 35. The authors also advocated a fixed depreciation allowance that was 
unique in light of the manuals to be issued later by the Tax Commission. 

* Wisconsin Tax Commission, Assessors’ MANUAL 34 (1930). 

* Wisconsin Tax Commission, Assessors’ Manual 37 (1935). It was also sug- 
gested here that consideration should be given for obsolescence or a wow by con- 
sumer demand. /d. at 181-82 explains use of inventory in 

** WisconsIN DEPARTMENT OF TAXATION, Assessors’ MANUAL 160 (982). An 
editorial comment in C.C.H. State Tax Reporter, 1954 Wisconsin {[20-302, discuss- 
ing “true cash value” under § 70.34, said it was “the true, full, going market value or 
price,” and this is determined by use of market price quotations in newspapers, 
commission merchants’ and dealers’ bulletins, catalogues and price lists, ileunnien 
from retailers as to selling price, income tax returns and cost. 

27 Atr’y GEN. 362 (1938); 38 Atr’y GEN. 276 (1949), 

* Fra. Srat. § 200.06 (1953). 
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ruled that a hardware inventory was properly assessed when the 
valuation was based on replacement cost or original cost, whichever 
was lower.®® Miscellaneous assessors’ manuals from other states show 
that the accepted practice is to assess inventories at either cost or 
replacement cost; in some cases the merchant is given his choice of 
the lower value.*4 Oregon uses “true cash value,”*®? and values in- 
ventories at “cost, or the lower of cost or market.” 

A Hawaiian case with a somewhat different approach holds “full 
cash value” to be what an inventory would bring at a sale for cash on 
assessment date, either as a whole or in lots, by whatever method the 
highest aggregate returns would be obtained, provided all goods were 
sold.** One of the latest decisions in this field holds that “full and true 
value”®> is market value or the price goods would bring in a fair 
market where reasonable efforts are made to find “the purchaser” 
who would give the highest price.** While theoretically such sales 
could bring close to retail price, actually it might result in a valuation 
below cost or replacement cost. 

Those who advocate that retail selling price represents the “true 
cash value” of inventories claim that a Wisconsin Supreme Court 
case has opened the door towards such an interpretation. In State ex 
rel. 1.B.M. Corp. v. Board of Review* the city of Fond du Lac had 





* County of Hillsborough v. Knight & Wall Co., 153 Fla. 346, 14 So. 2d 703 
(1943). See also Appeal of Sears, Roebuck & Co., 74 ‘Idaho 39, 256 P.2d 526 (1953), 

holding that the market used to determine value was the open wholesale market, and 
the merchant’s cost in this market was prima facie evidence of value. 

“Titmvois DEPARTMENT OF REVENUE, SUGGESTED VALUES FOR ASSESSMENT OF 
SeLecTep Types or Property For 1950, 25 (1950). Illinois’ idea for assessing mer- 
chant stocks is to take gross sales for one year and divide those sales by a factor to 
determine value of the inventory. The factor is determined by use of U. S. Bureau 
of Census Business Division and Dun and Bradstreet, Inc. figures on business mark- 
ups. Ouro DEPARTMENT OF TAXATION, OHIO PERSONAL Property Tax Manuvat index 
page 187 (1954), says there are two factors to consider in assessing inventories: 
if the item is in good condition and would be replaced if sold, then it should be 
valued at cost or cost of replacement whichever is lower; if the item would not be 
replaced, then it should be valued at the highest price the merchant would pay for 
the goods. Nevapa Tax Commassion BuLLETIN No. 91: Instructions to County 
AssEssor 5, says the assessment basis is the last inventory taken in a four month 
period. Kentucky Tax ComMission PERSONAL Property ASSESSMENT MANUAL 17 
(1953), tells assessors to base inventory assessment on the merchant’s federal income 
tax report of inventories, and the minimum valuation would be book value (the 
lower of market or cost) less depreciation and obsolescence allowance of not over 


10%. 
One. Rev. Star. § 308.205 (1953). 
* Orecon Tax Commission, Ap VALOREM Property Tax REGULATIONS art. 8205.2 
ben See also Ellis, Valuation of Inventories for Tax Purposes, 25 Taxes 74 
1947). 
™“ Kash Co. v. Assessor, 15 Hawaii 476 (1904). 
“.N.H. Rev. — c. 76, 8. 1 (1942). 
* Bemis & Bag Co. v. Claremont, 98 N.H. 446, 490, 102 A.2d $12, $15 (1954). 
* 231 Wis. 303, 285 N.W. 784 (1939). 
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assessed some business machines of the plaintiff appellant which are 
never sold but only leased to customers. The Board of Review of the 
city of Fond du Lac determined that capitalization of earnings was 
the proper method of assessment. The Supreme Court reversed, 
saying, “In assessments involving property of this kind [leased per- 
sonal property] the inquiry should relate to the price that such prop- 
erty would probably bring if offered for sale.”** In its decision the 
court approved the following statement from Corpus Juris: “The 
value of personal property for the purposes of taxation is to be esti- 
mated according to its fair and actual cash market value or the price 
it would sell for in cash in the usual course of business ... .”5® 
The J.B.M. case is now being relied upon by exponents of assessing 
inventories at retail because it says that valuation of personal prop- 
erty should be based on selling price, and a “substantial profit” will 
be included in that selling price.“ The result thus applied would mean 
that the assessed valuation of the leased 1.B.M. machines should be 
based on what competitive non-leased machines sell for on the market. 
The trouble is that the question before the court was not whether 
retail price or cost to merchant was to be the basis of valuation, but 
whether it was proper to determine the valuation of the property by 
capitalization of earnings. The court held that capitalization of 
earnings was not the proper method. It should be noted that the 
machines were not a quantity of goods to be dispersed thereafter 
individually for profit but goods already in the hands of the consumer. 
The statement of Corpus Juris quoted in the /.B.M. case is founded 
primarily on Louisiana cases from 1926 to 1930* holding that “. . 
merchandise must be assessed at its actual cash value, and that... 
is the price at which it would sell for in cash in the ordinary course of 





* Id. at 314, 285 N.W. at 789. 

"61 C. J., Taxation § £03 (1933) and substantially repeated in 84 C. J. S» Tax- 
ation $ 412 (1954). The Wisconsin court also acted on the precedent of State v. 
Halliday, 61 Ohio St. 352, 56 N.E. 118 (1899), where the value of telephone equip- 
ment was determined. Onto Rev. Stat. 8 2500 ie esd Bag . personal property 

= sa. be qetnadot Oe noel. ting pee Sees ” Since 1939 the Ohio 
law has been “. . personal pro Tee coed af ausaaiy’ eee aauiioe 4 the 
true value thereof.” Oxro Gen. ‘ope § 5388 (1952). As to assessment of merchant 
stock see note 34 supra and Onto PersonaL Property Tax MAnvat, 

Yay, eam Corp. v. Board of Review, 231 Wis. 303, 315, 285 N.W. 
784, 789 (1939 

“ Baker-Lawhorn & Ford, Inc. v. La. Tax Comm., 15 La. App. 189, 130 So. 642 
(1930), Peavy-Wilson Lumber Co. v. Jackson, 161 La. 669, 109 So. 351 ee 
Baker Dry Co., Inc. v. Louisiana Tax Commission, 15 La. App. 237, 130 So. 
887 (1930). 
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business.”’** Because of the patent error of such a conclusion the state 
legislature soon overruled this interpretation.” 

An indirect result of the 1954 Madison Board of Review cases on 
merchant stock valuation was the submission of Bill 438,A** to the 
legislature in which an attempt was made to define “true cash value.” 
Opponents of the bill in hearings*® argued that real property is 
assessed at market value, therefore personal property should also be 
assessed at market value implying that the merchant stock market 
value is sale price. The Milwaukee assessor, when asked by an as- 
semblyman what would be the “true cash value” of an inventory that 
cost $100,000 and could be replaced for $100,000, replied that it 
would be something in excess of $100,000 and that he would have to 
know more details in order to answer. 


The Value of Inventories in Other Fields of Law 


Because “value” is determined in other fields of law, a look at such 
determinations may help to clarify the problem.** In the field of 
damages, Bonbright said in regard to market value that, “The general 
rule is that ‘market value’ here [Law of Damages] refers to the dealers 
buying price.”** This would certainly be in line with what the mer- 
chants contend is “market value” and Bonbright continued by say- 
ing that “replacement cost sets the usual upper limit of the value of 
replaceable property.”*® The general rule in fire insurance contests 
between the insured, claiming current selling price as the basis for 
recovery, and the insurer, claiming replacement costs, is that “current 
market value” at time of the fire is best reflected by replacement cost 
and further that the term “market” refers to where the dealer buys 


and not where he sells.*® 


@ Baker-Lawhorn & Ford, Inc. v. La. Tax Comm., supra at 191, 130 So. at 644. 
* La. Acts 1932, No. 78. La. Rev. Srar., c. 47, § 1961 (1950). Now merchant stock 
in Louisiana is is figured on average value for a year at cost or purchase price plus 


carrying charges. 
“February 25, 1955. The bill was introduce! primarily through the efforts of 
Milwaukee merchants, and would require inventories to be valued at cost or re- 
placement cost whichever is lower. 


“ Wisconsin State Journal, March 29, 1955. 
“A word of is given in Massachusetts General Hospital v. Belmont, 233 


warning 
Mass. 190, 207, 124 N.E. 21, 27 (1919), where the court pointed out that although 
generally valuation and valuation determined in an eminent domain case 
ont = oa Ce tie da dee eee 
in determining such valuations “are not always and necessarily the same.” 
“ Bonsricat, I VALUATION oF Property 293 (1937). 


“Td. at 294. 
Texas Moline Plow Co. v. Niagara Fire Ins. Co., 39 Tex. Civ. App. 168, 87 S.W. 
192 (1905); Fisher v. Crescent Ins. Co., 33 Fed. 544 (C.CW.D.NC. 1887); Mutual 


Fire Ins. Co. v. Owen, 148 Md. 257, 129 Atl. 214 (1925). 
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As mentioned before, in real estate transactions we have one market 
but in merchant inventories there are two. The fact that only one real 
estate market exists was emphasized by the Wisconsin court in an 
inheritance tax case where the local appraiser placed a value on the 
land based on its worth if subdivided. The court held this an improper 
method of determining value because the proper valuation is the pres- 
ent value of the property as it exists and not the speculative future 
value of the present property subdivided. The application of this rea- 
soning to the determination of inventory values is readily seen and 
further supports the argument that the market value sought is the 
value of all the taxpayers’ property on a given day and not the total 
of the values of each individual piece of property. A federal court 
recognizing this problem of valuing a quantity of items, held that 
the market value of large blocks of common stock in an inheritance 
and gift tax case,°! was less than the going market price of the stock 
that was traded on a stock exchange. This was because such a large 
block of stock if sold at once would have a seriously depressing effect 
on the market. The court realized that the stock could have been in- 
troduced into the market gradually and that the depressing effect 
would have been minimized, but this would have involved considerable 
expense and the total amount received would not represent the mar- 
ket value of the stock on the day the gift or inheritance was received. 
This is precisely the retail merchant’s problem. He has a quantity of 
goods and he can get rid of them in two ways: sell the entirety at one 
time or retail each item over a period of time. It is obvious that the 
amounts so derived would never be the same. 

The statutes call for valuation of inventories on May Ist and this 
valuation therefore must be the value of all the goods together and 
not the sum total of the value of each item. Any other approach would 
be to include in the market value the speculative assumption that all 
goods will be sold at an expected retail price. This would not be 
realistic nor would it be “true cash value.” 

The problem is also present in the field of municipal financing. The 
constitution and statutes place limitations on the extent a city, town, 
village, school district or other municipal corporation can go into 
debt.5? This limitation is expressed in percentage value of the taxable 
property determined by the last assessment. It is therefore possible 
that a reduction in the assessed valuation of merchant inventories in 





~, Estate of Ryerson, 239 Wis. 120, 300 N.W. 782 (1941). 
™ Helvering v. er 125 F.2d 55 (1942). 
™ Wis. Const. art. XI, § 3; Wis. Star. § 67.03 (1) (1953). 
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Madison and Milwaukee could conceivably reduce total assessed 
value in these cities to such an extent that the outstanding debt 
would exceed the percentage limitations. If an assessor was con- 
fronted with such a problem it is not unreasonable to believe that he 
might seek some way of explaining his assessed valuations so as to 
preclude any reductions. It might be noted that any change of assess- 
ment methods towards a more liberal valuation of merchant stocks 
ultimately means the city can borrow more money on the same amount 
of assets (property valuation in this case). Conversely, the security 
value of each bond issued becomes less to the holder. Because the 
value of merchant stock is one of the first things that falls in a reced- 
ing economy, it is particularly important that such value should be 
conservatively determined. 

The driving need of the municipalities for more revenue could be 
seen at the hearings on Bill 438,A. The objection to the bill expressed 
by those representing municipalities was that if the bill went into 
effect, the total assessed valuation of their communities would be re- 
duced with a resulting decrease in revenue. No complaint was made 
that the bill improperly defined “true cash value.” Need of revenue 
should not be a factor in defining “value” no matter how serious the 
need is. 

Proper Method of Assessing 


When property is assessed the valuation is based on what that 
property as a whole is worth and not on the sum totals of all its parts. 
In real estate this means the land plus improvements thereon taken as 
a whole. It is not the value that the garage, porch, house and trees 
have if they were each sold individually between willing (not com- 
pelled) buyers and sellers. Likewise in the assessment of merchant 
inventories the merchant should be assessed on his total inventory; 
market value should not be the sum total of what each individual 
item would sell for between willing buyers and sellers. If the latter 
were true the assessment would not be on the value of the inventory 
but on the inventory plus the labor needed to sell all items individu- 
ally, and on the profit needed to induce the merchant to go into and 
continue the business. This would certainly represent more than the 
value of the property. The “true cash value” of a merchant inventory 
should be the market value of that inventory when taken as a whole 
as determined by the test of a willing but not compelled buyer and 
seller. Because the whole inventory is sold at one time any valuation 
increase based on the labor necessary to sell the items individually 
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or on the profit necessary to induce continued operation is eliminated. 
Excluded from “true cash value” should be financing charges, value 
caused by location of goods, and values that are temporary and not 
normal. Included in the “true cash value” should be the value of 
having the goods transported to the location, but no consideration 
should be given to the value of the location itself because that value 
is part of the real estate. Because this valuation is really hypothetical 
the assessor needs to base his assessment on concrete material avail- 
able to him and the best source of this would be the then present 
wholesale market prices of the items of the inventory. 

Concluding that the “market” referred to is that in which the 
merchant buys and that market value is the basis for assessing at 
“true cash value,” does not solve all the problems. An argument may 
arise as to whether market value is based on cost or replacement cost. 
The accounting term frequently confronted in inventory assessments 
is “cost or market whichever is lower.” Although assessments are 
often determined by use of this technique it can hardly be said that 
this is an ad valorem concept because theoretically under ad valorem 
property has only one value and the taxpayer is given his choice of 
the lower of two values. If the technique is expanded to the general 
theory of property valuation, a farmer could conceivably buy a calf 
for a small amount, raise it to maturity, have a prize winner worth 
many times its original cost,-and choose between cost and market for 
assessment purposes. The answer may be that because of the peculiar 
risks of a business where turnover is large, where the public’s ac- 
ceptance of products changes rapidly, and where seasonal demands 
force merchants to carry large inventories, the only protection, tax- 
wise, a merchant has is by giving him a choice between cost and mar- 
ket. If this justifies use of “cost or market” the technique should be 
recognized as an exception to general assessing principles and its 
use authorized by statutes. “Market” or the “replacement price to 
the merchant,” although they come closest to approximating the “pres- 
ent value” of the inventory, may take into consideration current de- 
mands caused by factors that would result in an assessed valuation far 
above or below what wouid be the “true cash value.” 

Included in this problem are such questions as whether cost of 
placing goods on the shelf should be included in value determination 
or, if a discount is given the buyer for payment within a specified 
time, whether value should be based on the discounted cost. These 
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questions are debatable and any decision would necessarily be arbi- 
trary.®* 


Conclusion 


The Madison Board of Review cases demonstrated that the assess- 
ment of merchant inventories is not consistent throughout the state. 
Wisconsin’s two largest cities are determining market value by using 
the market in which the retailer sells as a base for figuring assessed 
valuation of the property. Evidently the rest of the state (excluding 
Beaver Dam) is making this determination by using the market in 
which the retailer purchases as a base. Therefore, an inequity does 
exist that is contrary to the law that assessed value should be true 
value and should be applied to all property alike. Fairness and con- 
sistency demand that the complex problems arising in the assessment 
of merchant inventories should be determined so that all merchants 
will be assessed on a similar basis. This must be done by the legislature 
since no one case before the court will sufficiently cover all the prob- 
lems. In reaching their determination the legislature should start 
from the basic premise that market value is what they are to define 
and that the term “market” in this instance refers to the market in 
which the merchant buys. 

Witiram T. Rrieser 
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